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A.     Yes,  sir. 

(Paper  marked  complainant's  exliibit  No.  11). 

Mr.  AVERY :    I  offer  this  last  paper  in  evidence. 

Mr.  BLAIR:     No  objection. 

Q.  Doctor,  I  think  you  told  me,  but  I  am  not  sure, 
when  this  exhibit  No.  10  was  issued? 

A.     I  think  that  was  printed— when  it  was  printed! 

Q.     When  it  was  issued  or  distributed! 

A.    It  was  issued  in  1907. 

Q.  I  believe  in  your  other  answer  you  said  1907  or 
'08,  didn't  you! 

A.    Y''es,  but  1907  was  when  it  was  printed. 

Q.    And  issued  thereafter! 

A.  It  was  issued  about  that  time,  at  the  end  of  the 
year. 

Q.  I  call  your  attention  to  a  pamphlet,  a  printed 
pamphlet  or  sheet  with  what  appears  to  be  6  pages  and 
this  is  a  folder  entitled  "Looking  Backwards,"  do  you 
recognize  that  Doctor— it  is  signed  at  the  bottom,  ''Dr. 
F.  0.  Hudnutt"! 

A.    Yes,  sir. 

Q.     Do  you  recognize  that! 

A.    Yes,  sir. 

Q.    Was  that  issued  by  the  company! 

A.     That  was  issued  by  me. 

Q.  Well  the  company  knew  t'uat  you  issued  it,  didn't 
it! 

A.    Well  I  suppose  it  did,  yes,  sir. 

Q.  The  company  also  knew  that  you  issued  exhibit 
10,  didn't  it! 
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A.    Which  was  10  f 

Q.    Yes,  sir. 

A.     Yes,  sir. 

Q.  Referring  to  this  folder,  "Looking  Backwards," 
when  was  that  issued? 

A.    I  could  not  say— Feb.  22,  1909. 

Mr.  AVERY:     I  offer  this  in  evidence. 

Mr.  BLAIR :     I  have  no  objection. 

(Exhibit  marked  complainant's  exhibit  No.  12). 

Q.  I  call  your  attention  to  the  map  in  exhibit  11 — 
the  second  map  in  exhibit  11,  which  is  on  the  next  to  the 
last  page,  and  which  is  entitled  ''Nespelem  Mining, 
Milling  &  Development  Company,  Moses  Mining  District, 
Okanogan  County,  Washington",  and  I  ask  you  if  what 
appears  to  be  the  claims  located  on  that  map  are  the 
claims  belonging  to  the  defendant! 

A.     No,  sir,  part  of  them  are. 

Q.     Which  part  are  they? 

A.     These  claims  up  here  (indicating). 

Q.     You  refer  to—? 

A.  What  is  called  the  Squaw  Mountain,  the  Squaw 
Hump  claims. 

Q.     Just  indicate  the  Squaw  Hump  Mountain  ? 

A.     This  is  it  (indicating). 

Q.  You  have  other  claims  besides  those,  are  they  on 
this  map? 

A.  They  don't  show  on  this  map  because  they  are 
north  of  it. 

Q.     They  are  north  of  it? 
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A.  Yes,  this  was  an  old  map  that  was  gotten  out  a 
long  time  ago. 

Q.  These  last  three  exhibits  that  I  have  been  call- 
ing your  attention  to,  numbers  10,  11  and  12  were  not 
given  to  me  by  you,  were  they? 

A.     No,  sir. 

Q.  Or  by  any  one  interested  in  the  company  as  far 
as  you  know? 

A.     Not  that  I  know  of. 

Q.  Now,  Doctor,  calling  your  attention  to  defendant's 
exhibit  "F"? 

A.    Yes,  sir. 

Q.  I  noticed  that  when  you  formerly  put  that  in  evi- 
dence you  took  the  contents  from  two  small  bottles! 

A.    Yes,  sir. 

Q.    And  put  them  in  there  I 

A.     Yes,  sir. 

Q.  And  the  two  small  bottles,  the  contents  of  them, 
constitute  what  is  now  in  this  defendant's  exhibit  "F"? 

A.     Yes,  sir. 

Q.  Is  there  any  particular  reason  why  those  were  sep- 
arated before  they  were  put  in  this  exhibit  "F"? 

A.  No,  sir,  only  for  this  reason  that  I  had  two  bot- 
tles in  my  pocket  that  time  and  I  filled  one  and  didn't 
have  enough — I  filled  it  full  and  shook  it  down  and 
crowded  it  in  and  found  I  didn't  have  room  in  filling  that 
and  so  I  put  the  balance  in  the  small  bottle.  I  had  two 
or  three  bottles  that  was  used.  I  think  I  could  put  all 
of  it  in  one  of  these  bottles  ? 

Q.    Have  you  got  those  two  bottles  now  with  you? 
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A.     Yes. 

(Witness  produces  them) 

By  Mr.  AVERY:    I  think  that  is  all. 

Witness  excused. 

By  Mr.  BLAIR:  I  wish  to  recall  Mr.  Gilfellen  and 
ask  him  a  few  questions  on  direct  examination. 

J.  R.  GILFELLEN,  recalled  for  further  examination, 
already  sworn. 

DIRECT    EXAMINATION    (Cont.) 
By  Mr.  BLAIR: 

Q.  Mr.  Gilfellen  I  want  to  ask  you  with  reference  to 
your  knowledge  upon  the  presence  or  absence  of  bed- 
rock or  bedrock  clay  upon  the  Peabody  and  Wickman 
placers.  Can  you  state  what  is  your  knowledge  in  that 
particular  I 

A.  Well  on  the  Peabody,  on  the  south  side  of  the 
Nespelem  where  the  large  bank  of  gravel  is  the  clay  bed- 
rock shows  along  the  low  water  mark  about,  well  two- 
thirds  of  the  way  along  the  high  bank  of  gravel,  and 
then  on  this  strip  of  land  that  is  vacated  here  along  the 
bank — on  this  strip  of  ground  in  '98  we  found  the  clay 
bedrock  on  the  bank  of  the  river  pretty  well  exposed, 
oh  between  300  and  400  feet  over  there. 

Q.  Is  there  any  clay  to  the  north  in  the  Panhandle 
up  there? 

A.    How  is  that? 

Q.  Is  there  any  clay  in  the  Panhandle — this  narrow 
strip  up  here  (indicating)  1 

A.     Up  here  (indicating)  ? 

Q.    Yes,  sir. 
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A.     There  is  large  banks  of  clay  there. 

Q.  State  whether  or  not  that  clay  runs  along  the 
Columbia  and  on  to  the  excluded  strip? 

A.    For  about  300  or  400  feet. 

Q.  At  what  level  does  it  appear  along  the  Columbia, 
that  is  with  reference  to  the  water  mark  of  the  river, 
high  water  or  low  water  mark  of  the  Columbia? 

A.  Well  the  Columbia  was  middling  low  when  we  were 
there  and  it  was  just  a  little  above  the  water  mark. 

Q.  You  stated  that  you  noticed  this  on  the  Nespelem, 
was  that  on  one  side  or  both  sides? 

A.    On  the  one  side,  the  south  side. 

CROSS   EXAMINATION. 
By  Mr.  AVERY: 

Q.  Where  did  you  see  the  clay  there  for  300  or  400 
feet? 

A.    On  this  strip. 

Q.     On  the  excluded  strip  ? 

A.    Yes,  sir. 

Q.    How  deep  was  it? 

A.    I  don't  know  that. 

Q.     How  much  below  the  surface? 

A.    Well  in  places,  different  distances. 

Q.    From  8  to  30  feet? 

A.    Well  somewhere  from  15  to  35  or  40. 

Q.     Somewhere  from  15  to  35  or  40? 

A.    Yes,  sir. 

Q.    How  deep  was  the  gravel  above  it? 

A.  Well  it  runs  there  from  4  to  10  or  12  feet,  some- 
thing like  that.     I  didn't  make  any  measurement  of  it. 


654  United  States  of  America  vs. 

Testimony  of  L.  K.  Armstrong. 

Q.  That  clay  along  the  excluded  strip  dips  to  the 
southeast,  I  believe,  doesn't  it? 

A.    I  don't  know  what  you  mean  by  dips. 

Q.    Well  don't  you  know  what  I  mean  by  dipping? 

A,    Well  there  is  a  ditch,  ledge  and  face. 

Q.  Is  there  a  dip  to  the  clay  bedrock — one  of  the  de- 
fendant's witnesses  testified  that  the  clay  at  the  mouth 
of  the  Nespelem  dipped  to  the  southeast  and  I  want  to 
know  if  that  is  the  fact? 

A.  Well  I  never  went  in  on  the  clay  far  enough  to 
know  how  far,  which  way  it  dipped — didn't  pay  any  at- 
tention to  the  dip  of  it. 

Witness  excused. 

L.  K.  ARMSTRONG,  a  witness  called  on  the  part  of 
the  defense,  was  duly  sworn,  and  testified  as  follows : 

DIRECT    EXAMINATION. 
By  Mr.  BLAIR: 

Q.     Your  name  is? 

A.     L.  K.  Armstrong. 

Q.    Where  do  you  reside? 

A.     Spokane. 

Q.     How  long  have  you  lived  in  Spokane? 

A.     19  years. 

Q.  What  is  your  business  or  profession,  Mr.  Arm- 
strong? 

A.     Mining  engineer. 

Q.     Have  you  ever  done  any  mining? 

A.     Have  I  ever  mined  ? 

Q.    Yes,  sir? 

Q.    You  are  by  profession  a  mining  engineer,  are  you  ? 
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A.    Yes  sir,  I  am. 

Q.     How  long  have  you  practiced  that  profession? 

A.     More  than  20  years. 

Q.     How  long  have  you  been  in  Spokane? 

A.     19  years. 

Q.     Have  you  been  practicing  your  profession  as  min- 
ing engineer  here  during  that  time? 

A.    I  have. 

Q.  Have  you  ever  had  any  experience  in  placer  min- 
ing? 

A.  I  have. 

Q.  In  a  practical  way? 

A.  Yes,  sir. 

Q.  In  a  professional  way  also  ? 

A.  I  have. 

Q.  State  where  you  had  experience  in  a  practical 
way? 

A.     In  the  Black  Hills. 

Q.     The  Black  Hills  in—? 

A.     South  Dakota. 

Q.  Will  you  state  the  nature  and  length  of  your  ex- 
perience there  and  what  you  did? 

A.  I  was  working  for  other  people  about  three  or 
four  months,  I  have  forgotten  just  now. 

Q.  What  was  the  nature  of  the  placer  proposition 
there  ? 

A.     Ground  sluicing. 

Q.     How  is  that? 

A.     Ground  sluicing. 
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Q.    Have  you  ever  done  any  practical  work    in    the 
working  of  placers  elsewhere? 

A.    I  have. 

Q.    Where  is  that? 

A.     In  Washington. 

Q.     What  part? 

A.     In  the  Swank  District  in  Kittitas  Connty. 

Q.  What  was  the  nature  of  the  work  and  your  con- 
nection with  it? 

A.    Hydraulic  mining. 

Q.    Is  that  located  in  any  mountains  ? 

A.    In  the  Cascade  Mountains. 

Q.     Cascade  Mountains  ? 

A.    Yes,  sir. 

Q.     Hydraulic  mining? 

A.     Hydraulic  mining. 

Q.     What  was  your  connection  with  this  work? 

A.    Manager  of  the  property. 

Q.  And  as  manager  what  were  your  duties — ^what  did 
you  do? 

A.  I  authorized  and  oversaw  the  work  to  be  done, 
the  character  of  it  and  saw  that  the  work  was  carried 
out. 

Q.  Did  you  direct  the  work — did  you  direct  the  man- 
ner of  mining? 

A.    I  did. 

Q.  State  the  nature  of  your  work  upon  that  place 
with  reference  to  machinery  used? 

Mr.  AVERY :  I  think  I  will  object  to  that  as  immate- 
rial. 
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Q.     You  may  answer? 

A.  The  method  of  operation  is  by  hydraulicking — 
what  is  known  as  the  hydraulic  method.  We  put  the 
water  ui)on  the  ground  to  be  mined,  under  a  bead  and 
pressure  by  means  of  a  steel  pipe  and  giant. 

Q.  The  steel  pipe  had  water  flowing  through  it  I  sup 
pose  ? 

Mr.  AVERY :  Without  making  a  specific  objection  to 
each  question  I  object  to  all  questions  and  answers  con 
cerning  the  witness'  method  of  operation  at  Uiis  point 
that  he  speaks  of  in  the  Swauk  district,  on  the  ground 
that  it  is  immaterial  and  incompetent.  I  will  not  repeat 
the  objection  each  time. 

A.     Yes  sir. 

Q.  State  the  nature  of  the  placer  at  the  Swauk  dis- 
trict, at  this  place,  with  reference  to  its  topography  and 
elevation  of  the  water  there  above  the  property  and  its 
general  features? 

A.  The  operation  has  been  conducted  on  a  bench, 
gravel  bench  and  the  water  used  on  the  property  has 
been  from  two  sources,  one  under  a  hundred  foot  head 
and  the  other  under  a  hundred  and  twenty-five  foot  head. 

Q.     What  was  the  nature  of  the  ground  worked? 

A.     Gravel. 

Q.     Did  you  have  any  bedrock  there? 

A.    We  did. 

Q.     What  was  the  character  of  that? 

A.  The  bedrock  alternated  between  sandstone  and 
slate  and  shales. 

Q.     Are  you  connected  with  the  properties  now? 
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A.     I  am. 

Q.  Can  you  state  the  cost  of  mining  on  that  ground 
per  cubic  yard? 

Mr.  AVERY:  In  addition  to  the  grounds  already 
stated  I  make  the  particular  objection  to  that  that  it  is 
immaterial. 

A.    Yes,  sir. 

Q.     Give  us  that  approximately? 

A.    About  10  cents. 

Q.    Per  cubic  yard? 

A.    Per  cubic  yard. 

Q.    And  that  was  the  cost? 

A.    Yes,  sir. 

Q.  Now  have  you  done  any  other — have  you  ever 
done  any  other  placer  mining  by  hydraulicking  ? 

A.    I  have. 

Q.    Where? 

A.     In  Southern  Oregon. 

Q.    Where  was  that? 

A.  In  west  from  Gold  Hill,  about  four  miles  from  Gold 
Hill. 

Q.     How  was  that  worked? 

A.     The  method  of  operation  was  by  hydraulicking. 

Q.     State  the  head  of  water,  and  so  on? 

A.    We  had  a  60  foot  head. 

Q.    What  is  that? 

A.    60  foot. 

Q.  And  how  did  you  work  it  with  reference  to  the 
appliances  used? 
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A.     We  used  similar  appliances  to  what  they  do  in 
all  hydraulic  mining,  that  is  a  giant — 

Q.     How  did  you  convey  the  water  to  the  giant? 

A.     Through  a  steel  pipe. 

Q.    What  was  the  character  of  the  soil  or  dirt? 

A.     It  was  gravel,  with  a  top  sub-soil — top  soil. 

Q.     Can  you  state  approximately  the  cost? 

A.     The  cost  was  about  5  cents  per  cubic  yard. 

Q.    What  was  the  head  of  water  there,  did  you  state? 

A.    60  feet. 

Q.  Can  you  go  further,  Mr.  Armstrong,  and  tell  your 
professional  connections  with  reference  to  any  public 
or  professional  work  that  you  have  done? 

A.     I  have  made  examinations  of  placers. 

Q.    What  places? 

A.  I  have  made  examinations  of  placer  properties  in 
Montana,  Idaho,  Oregon,  Washington  and  British  Colum- 
bia. 

Q.  For  what  purpose  did  you  make  those  examina 
tions  ? 

A.  For  the  purpose  of  reporting  to  other  people  on 
the  advisability  of  investment. 

Mr.  AVERY:  I  would  like  to  change  the  form  of  my 
objection  as  it  would  not  go  to  this  Oregon  experience 
and  others  that  he  has  given  and  I  want  it  understood 
that  my  objection  as  to  the  Swauk  Mountain  applies  to 
all  of  the  experiences  that  have  been  testified  to  at  other 
places,  other  than  Nespelem. 

Mr.  BLAIR:     All  right. 

Mr.  ARMSTRONG:    Swauk  district. 
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Mr.  BLAIR:     He  meant  Swank  District. 

Q.    Are  you  a  member  of  any  institute? 

A.     Mining? 

Q.    Yes. 

A.    I  am. 

Q.     Of  what  are  you? 

A.     I  am  a  member  of  the  American  Institute  of  Min 
ing  Engineers  and  of  the  Canadian  Mining  Institute. 

Q.  Have  you  ever  done  any  panning,  Mr.  Armstrong 
— panning  of  gold? 

A.    Yes,  sir. 

Q.  To  what  extent  or  how  frequently  would  you  say 
you  have  done  this  during  your  work  in  the  placers  that 
you  have  mentioned,  the  two  placers  that  you  have  just 
mentioned — outside  of  the  two? 

A.  I  could  not  say  specifically  how  often  or  fre- 
quently— perhaps  two  or  three  times  a  season,  some- 
thing like  that. 

Q.     That  is,  you  panned  two  or  three  times  a  season? 

A.     Approximately,  yes  sir. 

Q.  Are  you  familiar,  Mr.  Armstrong,  with  the  Wick- 
man  and  Peabody  placers? 

A.    I  am. 

Q.    Have  you  been  upon  them? 

A.    I  have. 

Q.    For  what  purpose? 

A.     For  the  purpose  of  examination. 

Q.    When  was  that? 

A.    In  June  of  this  year. 
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Q.  You  went  there  at  the  application  of  the  defend- 
ant? 

A.     1  did. 

Q.     And  upon  my  advice? 

A.     I  did. 

Q.  Now,  Mr.  Armstrong,  will  you  state  the  general 
configuration  or  the  topography  of  the  ground  just  back 
of  the  Wickman  placer? 

A.     To  the  North? 

Q.     To  the  North? 

A.     It  is  rocky,  broken  by  ravines. 

Q.     Those  ravines  lead  down  upon  the  property? 

A.     They  do. 

Q.  Have  you  examined  the  property  for  the  purpose 
of  finding  the  appearance  of  gravel  upon  it? 

A.     I  did. 

Q.  Will  you  state  the  result  of  that  examination — 
where  you  found  gravel? 

A.  I  found  gravel  beginning  above  the  cabin,  would 
be  the  Peabody  Placer,  where  exposures  below  the  sur- 
face had  been  made,  either  artificially  or  by  nature  and 
at  two  or  three  points  on  the  Wickman, — one  place  where 
a  gully  runs  through  it  and  one  place  where  the  ditch 
was  dug. 

Q.  When  you  say  ditch  you  refer  to  improvement 
No.—? 

A.     Improvement  No.  3, 1  think  it  is. 

Q.  As  appears  upon  the  Wickman  and  Peabody  Pla- 
cers? 

A.     Yes,  crosses  them. 
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Q.    Did  you  examine  the  south  bank  of  the  Peabody 
Placer? 
A.     I  did. 

Q.     State  the  nature  of  the  gravel  deposit  there"? 
A.    It  was  gravel— the  entire  hill  was  gravel  at  the 
point  where  I  examined  it,  which  extends  up  to  nearly 
opposite  the  cabin. 

Q.    What  was  the  elevation  of  the  gravel  bank  from 
the  bed  of  the  Nespelem,  in  estimating  the  height,  ap- 
proximately 1 
A.     Elevation! 
Q.    Yes,  sir? 

A.  About,  the  Peabody  75  feet,  excepting  the  point 
where  it  run  down. 

Q.  Did  you  examine  the  property  elsewhere  than  at 
the  point  mentioned,  for  the  presence  of  gravel.  I  ask 
now  particularly  with  reference  to  the  excluded  strip,  so- 
called? 

A.  I  don't  know  that  I  understand  the  excluded  strip? 
Q.  I  will  call  it  to  your  attention.  In  referring  to 
the  excluded  strip  we  refer  to  this  strip  immediately 
South  of  the— well— southwest  of  the  Wickman  Placer 
and  between  the  Wickman  Placer  and  the  Columbia 
River? 

A.  What  was  the  question? 
Q.  Did  you  examine  that? 
A.     I  examined  that. 

Q.     Did  you  examine  it  at  the  West  end  of  the  Wick- 
man Placer? 

A.     I  did — outside  the  limit. 
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Q.    On  the  Placer  or  outside;? 

A.     Both. 

Q,  On  the  excluded  strip  what  did  you  find  in  the  wav 
of  gravel  ? 

A.     I  found  gravel. 

Q.     Outside  the  Wickman  Placer  to  the  West  I 

A.     To  the  West. 

Q.     Did  you  find  gravel  1 

A.    I  did. 

Q.    Where  did  you  find  it  there? 

A.     Found  it  in  the  gulch. 

Q.    What  is  the  character  of  the  gulch? 

A.  That  serves  as  a  drainage  for  the  country  lying 
to  the  North. 

Q.     What  is  the  size  of  the  gulch? 

A.  I  should  approximate  it  at  the  point  I  examined 
it  at  about  40  feet  deep. 

Q.     How  far  is  it  from  the  West  line  of  the  Wickman  ? 

A.     I  estimate  it  approximately — 

Q,  At  the  point — well — first  how  far  is  that  gulch — 
Mr.  AVERY :     Did  you  say  45  ? 

A.  Approximately  45.  I  think  it  was  in  the  neigh- 
borhood of  300  feet. 

Q.     What  depth  of  gravel  did  that  show? 

A.  The  gravel  showed  from  the  bottom,  at  the  bottom 
and  from  to  within  8  to  10  feet  of  the  surface  on  the 
opposite  side  from  which  I  was  standing. 

Q.     You  spoke  of  gulches  leading  down  upon  the  prop 
erty  in  this  crystalline  area  North  of  the  Wickman,  do 
those  ravines  show  gravel? 
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A.    There  is  one  of  them  does. 

Q.     Does  it  show  gravel? 

A.     On  top — yes. 

Q.    Along  the  ravine — the  ravine! 

A.     Shows  gravel,  yes  sir. 

Q.  You  spoke  of  gravel  over  in  the  ditch,  at  what 
depth  from  the  surface  did  it  appear  1 

A.  It  could  not  have  been  more  than  four  feet.  The 
ditch  was  not  deeper  than  that. 

Q.  Basing  it  upon  the  facts  that  you  have  testified 
to  in  reference  to  the  gravel,  what,  in  your  opinion  is 
the  truth  in  reference  to  the  presence  or  absence  of  a 
general  layer  of  gravel  underlying  these  two  placers  ? 

Mr.  AVERY:  I  object  to  that  as  incompetent.  The 
witness  has  not  qualified  himself  to  answer  the  ques- 
tion.   He  is  not  competent  to  answer  it. 

Q.     You  may  answer? 

A.  I  have  no  doubt  that  there  is,  with  minor  excep- 
tions. 

Q.  Now  those  rocks  back  to  the  North  of  the  Wick- 
man,  what  is  the  nature  of  those  rocks'? 

A.     They  are  crystalline  rocks. 

Q.  Do  you  know  whether  or  not  they  are  mineral 
bearing  rocks  ? 

A.    Considered  so  in  that  district? 

Mr.  AVERY :  I  move  to  strike  out  the  answer  as  in- 
competent and  hearsay,  and  a  conclusion. 

Q.     Does  it  bear  gold? 

Mr.  AVERY:     I  object  to  that  as  leading. 

Q.    What  mineral  does  it  bear  if  it  bears  any? 
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A.  It  is  a  common  rejiort  tliat  all  the  formations  of 
the  district  carry  gold. 

Mr.  AVERY:  I  object  to  that  for  the  reason  that  it 
is  incompetent  and  not  the  best  evidence  and  a  conclu- 
sion of  the  witness  and  hearsay. 

At  this  point  the  hearing  was  adjourned  until  2:00 
P.  M. 

Spokane,  Wash.,  July  22,  1909.    2 :00  P.  M. 
Hearing  continued,  all  parties  being  present. 
L.  K.  ARMSTRONG,  recalled  for  further  examina- 
tion. 

DIRECT    EXAMINATION  (Cont'd). 
By  Mr.  BLAIR: 

Q.     What  is  the  nature  of  the  surface  of  these  two 
placers,  Mr.  Armstrong? 

A.     Much  of  it  is  overlaid  with  sand  and  light  soil. 

Q.     Do  you  know  the  location  of  the  dam  on  this  prop- 
erty! 

A.     I  do. 

Q.    Do  you  know  the  location  of  the  flume  bed— the 
flume  bed  that  had  been  testified  to  in  this  case? 

A.     The  flume  bed  leading  from  the  dam? 

Q.     Yes,  sir. 

A.     I  do. 

Q.    What  is  the  distance  of  the  flume  bed  above  the 
general  level  of  the  two  placers,  approximately? 

A.     The  surface  of  the  ground  or  the  workable  level? 

Q.    Well,  take  the  surface  of  the  ground  first? 

A.    At  the  highest  point  I  should  think  it  was  greater 
than  125  feet. 
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Q.     Do  you  know  the  flow  of  the  water  in  the  river? 

A.    I  do. 

Q.     What  is  it? 

A.    I  know — not  by  measurement. 

Q.    What  is  the  flow  of  the  water  in  the  river? 

A.  Estimating  it  at  the  time  I  visited  the  property 
in  June — 

Mr.  AVERY:   You  mean  you  estimated  it? 

A.    Yes,  sir 

A.    At  3,000  miners  inches. 

Q.  Did  you  look  over  the  properties  with  reference 
to  being  hydraulickable  ? 

A.    I  did. 

Q.     Did  you? 

A.    I  did. 

Q.  What  was  your  opinion — what  is  your  opinion  in 
respect  to  that? 

Mr.  AVERY :  I  object  to  that  as  indefinite  and  incom- 
petent. 

Q.    You  may  answer? 

Mr.  AVERY :    I  object  as  calling  for  a  conclusion. 

Mr.  BLAIR:  I  am  asking  for  his  conclusion.  That 
is  just  what  we  are  after. 

A.    I  regard  the  ground  as  economically  valuable. 

Q.     By  hyrdaulicking? 

A.     By  hydraulicking  for  placer  purposes. 

Q.     For  placer  purposes? 

A.     For  placer  purposes. 

Q.    Will  you  state  those  considerations  found  there 
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by  you  which  leads  you  to  that  opinion — lead  you  to 

that  opinion,  and  which  it  the  most  important? 

A.  I  found  abundant  water  with  sullicient  head,  a 
good  body  of  gravel  and  ample  dumpage  facilities. 

Q.     What  is  the  head  of  water  there? 

A.  Depends  entirely  where  from.  It  is  about  200  feet 
from  the  workable  level,  the  top  of  the  dump,  or  the 
bed  of  the  flume. 

Q.  State  whether  it  is  possible  to  work  these  placers 
in  a  hydraulic  way  from  the  present  dam  level? 

A.    Yes,  sir. 

Q.  State  whether  or  not  in  your  opinion  that  is  a  fa- 
vorable location  from  which  to  work? 

A.  That  is  a  favorable  level  from  which  to  work  on 
the  two  placers — it  is  a  favorable  level. 

Q.  State  the  level  which  in  your  opinion  is  the  most 
favorable  for  working  the  placers, — that  is,  so  far  as 
head  of  water  is  concerned? 

A.  That  is  a  question, — which  might  be  two  questions 
in  there.  We  found  conditions  on  the  ground  which  were 
very  favorable, — a  high  head — not  too  high, — gravel  in 
quantity, — ample  water  and  a  good  dump. 

Q.    What  is  the  dump  that  you  refer  to? 

A.  The  place  where  the  debris  or  tailings,  so  called, 
may  be  deposited. 

Q.    Where  would  you  place  the  dump? 

A.     In  the  Columbia  river. 

Q.  Are  you  familiar  with  the  location  of  the  flume 
bed,  the  flume  cut  shown  on  defendant's  exhibit  ''I"? 

A.     I  am. 
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Q.    Also  on  defendant'  exhibits  ''G"&"H"? 
A.     I  am. 

Q.     State  whether  that  flume  bed  is  properly  or  im- 
properly placed  for  the  working  of  the  property  by  the 
hydraulic  method! 
A.    Properly. 

Q.  State  how  that  flume  level  would  be  used  properly, 
the  flume  bed  shown  here  would  be  used? 

A.  The  flume  bed  would  be  used  for  the  bed  of  a 
flume  conducted  with  proper  grade,  approximtaely  at 
that  level,  around  the  hill  front  to  the  point  at  what- 
ever ground  might  be  worked,  from  which  the  ground 
might  be  worked. 

Q.  And  after  conducting  it  around  the  hill  front  what 
disposition  would  you  make  of  the  water  and  in  what 
way? 

A.  I  should  deliver  it  onto  the  ground  to  be  worked 
through  a  steel  pipe. 

Q.    And  for  working  it  you  would  use  the  ordinary  ap- 
pliances would  you? 

Mr.  AVERY :     I  object  to  that  as  leading. 
A.    I  would. 

Q.    What  appliances  in  addition    to    the    steel    pipe 
would  you  use? 
A.    In  connection  with  the  steel  pipe? 
Q.    Yes,  sir. 

A.     I  should  use  a  giant  at  the  end. 
Q.    What  is  the  ordinary  method  of  hydraulicking? 
A.     Ordinary  method — cutting  down  the  bank. 
Q.     Have  you  made  an  estimate  of  the  cost  required 
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for  placing  a  hydraulicking  i)lant  upon  that  property! 

Mr.  AVERY:  1  ol).ject  to  that  ui)on  the  ground  that 
it  is  incompetent  and  that  the  witness  has  not  shown 
himself  qualified  to  answer  the  question. 

A.    Roughly. 

Q.  Do  you  know  the  general  cost  of  placing  a  hy- 
draulicking  plant  upon  the  property! 

Mr.  AVERY :    I  make  the  same  objection  and,  in  ad 
dition,  the  one  that  the  question  is  not  definite. 

A.    Approximately. 

Q.  Will  you  state  the  various  items  of  expenditure 
that  would  be  necessary  upon  this  property? 

Mr.  AVERY'':  I  object  as  not  being  competent  and 
also  the  witness  has  not  shown  himself  qualified  to  an- 
swer the  question  and  the  question  is  too  indefinite. 

Q.     You  may  answer. 

A.     Can  I  have  the  question  read? 

Q.  Will  you  state  the  various  items  of  expenditure 
that  would  be  necessary  upon  this  property — you  may 
first  answer  whether  you  know! 

A.     I  know. 

Q.     Will  you  please  state? 

Mr.  AVERY :     I  make  the  same  objection. 

A.  The  construction  of  a  flume  at  a  sufficient  grade 
around  the  front  of  the  hill  to  a  point  approximately 
6000  feet  from  the  dam,  of  suitable  proportions  to  carry 
3,000  to  5,000  inches  of  water, — together  with  bridge 
work  such  as  may  be  necessary,  and  pressure  boxes  at 
suitable  points;  construction  of  a  ditch  at  a  lower — 
suitable  level,  in  which  considerable  fluming   would    be 
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required  to  convey  the  water  around  for  sluice  water; 
equipment;  pipes  of  sufficient  size  and  length,  together 
with  gates  and  standpipe? 

Mr.  AVERY :     With  equipment  pipes,  is  that  right  ? 

A.  I  didn't  mean  to  say  that, — air  pipes ;  giant;  light- 
ing plant;  sluices,  and  the  usual  gold  saving  devices 
therein.  Should  I  also  state  the  buildings  and  tools  and 
shops  and  things  of  that  sort.    I  am  not  including  those. 

Mr.  AVERY :    Is  that  part  of  the  necessary  things  ? 

A.    Buildings,  tools,  shovels,  etc.? 

Q.    Yes,  sir. 

A.    Yes,  sir. 

Q.  Approximately  what  would  be  the  cost,  if  you 
made  an  estimate? 

Mr.  AVERY:     I  make  the  same  objection. 

A.    I  have. 

Q.     What  is  your  estimate? 

A.  For  such  a  plant  as  I  have  outlined  here,  in 
greater  detail,  approximately  $50,000.00.  I  wish  to  say 
that  this  includes  the  sawmill  necessary  for  sawing  the 
lumber  and  other  items  connected  with  that. 

Q.  Have  you  estimated  the  approximate  cost  per 
cubic  yard  for  working  these  placers  ? 

Mr.  AVERY :  I  object  to  that  for  the  same  reason — 
the  last  stated  objection. 

A.     I  have. 

Q.     Can  you  state  that  estimate? 

A.     Not  to  exceed  4  cents  per  cubic  yard. 

Q.  Do  you  know  Mr.  Armstrong,  the  amount  of 
horsepower  contained  in  the  river? 
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A.  Horse  power  is  a  relative  term  and  in  order  to 
know  the  horsepower  of  any  stream  it  is  necessary  to 
know  at  what  point  it  is  to  be  used  at  and  that  sort 
of  tiling.  If  I  may  know  definitely  at  what  point  below 
it  is  to  be  used  I  could  state  more  specifically. 

Q.  Well,  give  the  horsepower  at — do  you  know  the 
location  of  the  foundation  for  the  power  house  spoken 
of  heretofore  by  the  witnesses? 

A.  I  know  the  location  of  a  foundation  said  to  be  a 
power  house. 

Q.     Relatively  with  the  flume  bed? 

A.     Relatively  with  the  flume  bed,  yes  sir. 

Q.    About  what  is  the  fall  at  that  point? 

A.    As  I  recall  it  it  is  about  125  feet. 

Q.    Have  you  estimated  the  horsepower  there? 

A.     I  did  not  estimate  it,  no  sir,  I  did  not. 

Q.    You  say  125  feet? 

A.     Yes,  as  I  recall  it. 

Q.     You  didn't  measure  it. 

A.     I  did  not. 

Q.  Well,  Mr.  Armstrong,  I  call  your  attention  to  a 
plat  marked  complainant's  exhibit  No.  4,  and  call  your 
attention  to  improvement  ditch  No.  3  running  across 
those  two  properties  and  ask  you  whether  that  ditch  is 
available  for  placer  mining  purposes  upon  those  two 
placers? 

A.    Yes,  sir. 

Q.  Will  you  describe  the  principal  function  of  that 
ditch — the  way  in  which  it  can  be  used  ? 

A.     To  connect  it  at  the  point  where  it  is  disconnected 
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—and  of  course  with  the  water,  it  would  furnish  what  I 
have  formerly  referred  to  as  sluice  water  which  we  use 
in  the  washing  of  the  gravel  in  all  the  sluices. 

Q.     Do  you  know  how  far  its  eastern  end  is  from  the 

river  ? 
A.    At  its  eastern  end? 
Q.    Yes,  sir. 
A.    Near  by— just  the  distance  I  don't  know,— easily 

connected. 

Q.  In  what  way  could  it  be  connected! 

A.  Might  be  connected  by  a  flume. 

Q.  Could  you  connect  it  by  a  pipe? 

A.  Might  be  connected  by  a  pipe. 

Q.  Mr.  Armstrong,  did  you  do    any    panning   upon 

these  properties  when  you  went  down  there? 

A.  I  did. 

Q.  Where  did  you  pan? 

A.  I  panned  along  the  Nespelem  river  on  both  sides. 

Q.  Did  you  find  any  gold? 

A.  I  did. 

Q.  What  was  the  character  of  gold  you  found  in  point 

of  size? 

A.  It  was  comparatively  coarse,  easily  distinguish- 
able without  the  aid  of  a  microscope  as  individual  parti- 
cles, with  few  exceptions. 

Q.  I  will  call  your  attention  to  defendant's  exhibit 
**F",  and  ask  you  to  look  at  the  contents. 

(Witness  does  so). 

Q.  Can  you  state  whether  or  not  the  gold  found  by 
you  is  similar  to  the  gold  contained  in  the  bottle  f 
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Mr.  A\'KKY:     1  object  to  that  as  leading. 

A.     Similar. 

Q.     Did  you  weigh  any  of  the  j^articles  found  by  you? 

A.     I  did. 

Q.     How  many  did  you  weigh! 

A.     I  weighed  17. 

Q.     What  did  they  amount  to  in  point  of  value? 

A.     I  first  weighed — 

Mr.  AVERY:  I  object  to  that  as  calling  for  a  conclu- 
sion and  it  is  incompetent. 

Q.     You  may  answer? 

A.     A  trifle  over  one  cent. 

Q.  State  whether  or  not  they  were  or  were  not  the 
average  colors  found  by  you? 

A.     Three  of  these  pieces  weighed  one-half  cent. 

Q.     Three  of  them  w^eighed  a  half  a  cent? 

A.  Three  of  them  weighed  a  half  a  cent,  were  the 
largest  that  I,  myself,  found.  The  other  fourteen  were 
among  the  smallest  particles  which  I  took  from  all  the 
pannings  which  I  made. 

Q.  Do  you  know  the  number  of  particles  found  by  you 
in  your  panning,  approximately,  that  is,  in  your  average 
pan? 

A.     I  estimated  the  average  pan  at  12  particles. 

Q.  Basing  your  estimate  upon  the  testimony  of  the 
complainant  that  there  were  150  pans  contained  in  a 
cubic  yard,  what  would  be  the  value  per  cubic  yard? 

Mr.  AVERY :  I  object.  That  is  a  matter  of  compu- 
tation and  also  it  is  not  based  on  anything  except  the 
counsel's  statement  and  also  on  the  ground  that  a  pan 
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of  dirt  may  in  some  places,  I  understand,  be  larger  than 
another  pan  of  dirt,  pans  of  dirt  may  vary  and  those 
taken  by  one  person  vary  from  those  taken  by  another. 

Q.     You  may  answer? 

A.    About  12  cents. 

(Defendant's  exhibits  Nos.  K,  L,  M,  N,  0,  P,  Q,  E,  & 
S,  marked). 

Q.  Calling  your  attention,  Mr.  Armstrong,  to  defend- 
ant's exhibit  "K",  to  this  which  is  marked  defendant's 
exhibit  "K",  I  ask  you  what  that  is? 

A.  A  photograph  of  a  portion  of  the  Peabody  placer 
looking  on  the  south  side  of  the  Nespelem  river. 

Q.     Will  you  state  what  that  photograph  shows? 

Mr.  AVERY:  I  object  to  that.  The  photograph 
speaks  for  itself,  and  it  is  not  the  best  evidence  and  the 
witness'  conclusion  about  a  paper  which  shows  on  its 
face  what  it  is, — that  photograph  shows  what  it  is. 

A.  Did  you  see  the  place  depicted  in  the  photograph 
or  picture  at  the  time  it  was  taken? 

A.    I  did. 

Q.    Will  you  state  what  it  is  and  what  it  shows? 

Mr.  AVERY:  I  make  the  same  objection. 

A.  This  is  a  photograph  of  a  portion  of  the  Peabody 
Placer  on  the  south  side  of  the  Nespelem  river,  a  gravel 
bank  more  than  75  feet  high. 

Mr.  BLAIR :     I  offer  that  in  evidence. 

Mr.  AVERY:  I  object  to  the  writing  on  the  reverse 
side  of  the  picture,  except  the  writing  "Defendant's  ex- 
hibit "K"." 

Q.     I  call  your  attention,  Mr.  Armstrong,  to  the  writ- 
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ing  on  the  back  of  the  picture  and  ask  you  whether  it 

states  the  truth  in  respect  to  that  which  appears  on  the 

front! 

Mr.  AVERY :  I  object  to  that  as  not  the  best  evidence 
and  leading  and  incompetent. 

Q.     You  may  answer. 

A.  The  writing  on  the  reverse  side  is  the  fact  so  far 
as  it  goes. 

Q.  I  also  call  your  attention  to  the  writing  on  the 
back  of  the  exhibits  of  defendant  from  ''K"  to  ''S", 
both  inclusive,  and  ask  you  who  made  that  writing,  that 
is,  other  than  that  part  which  is  the  words  "Defendant's 
exhibit"  in  each  case. 

Mr.  AVERY:     I  object  to  that  as  immaterial  and  in 
competent  and  the  papers  are  not  the  best  evidence. 

Mr.  BLAIR:     I  will  offer  them. 

Q.  I  ask  you  who  did  the  writing  on  these  papers  just 
mentioned  with  the  exception  of  the  words  I  have  stated? 

A.     I  did. 

Q.  State  whether  or  not  those  writings  or  inscrip- 
tions state  the  truth  with  respect  to  what  appears  on 
the  front? 

Mr.  AVERY:  I  object  to  this  for  the  picture  shows 
for  itself  without  any  explanation  and  for  the  second 
reason  it  is  incompetent  and  not  the  best  evidence  and 
misleading. 

A.     Well,  I  should  have  to  look  at  the  front  and  see. 

Q.  I  call  your  attention  to  defendant's  exhibit  '^L", 
Mr.  Armstrong,  and  ask  you  to  tell  what  that  isf 

A.     That  is  a  view — 
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Mr.  AVERY:  I  make  the  same  objection.  The  pic- 
ture shows  for  itself,— and  is  incompetent. 

A.  Boulders  and  gravel  along  the  bench  line  of  the 
Wickman  placer. 

Q.  State  whether  or  not  the  inscription  upon  the 
back— I 

A.     The  inscription  upon  the  back  is  a  fact. 

Mr  I  BLAIR:  I  offer  that  in  evidence,  this  defend- 
ant's exhibit  ''L"  in  evidence. 

Mr.  AVERY :  I  object  to  the  admission  of  defendant 's 
exhibit  "L",  and  to  that  part  of  it  which  appears  on  the 
back,  except  the  exhibit  mark,  for  the  reason  stated  in 
respect  to  that. 

Mr.  BLAIR:  In  respect  to  all  of  these  pictures  you 
may  have  the  same  objection  in  the  same  way. 

Q.  I  call  your  attention  to  defendant's  exhibit  "M" 
and  ask  you  what  it  is  ? 

A.  That  is  a  picture  of  the  gorge  leading  from  the 
foothills  across  both  the  Wickman  and  Peabody  placers 
any  emptying  on  the  lower  ground  on  the  North  side  of 
the  Nespelem  river. 

Q.  Where  was  this  particular  picture  taken,  on  the 
Wickman  or  Peabody? 

A.     Taken  as  near  the  line  as  I  could  get. 

Q.  Refer  to  the  inscription  on  the  back  and  state 
whether  or  not  it  is  true? 

A.     It  is. 

M.  AVERY:  I  make  the  same  objection.  These  ob- 
jections that  I  have  made  in  respect  to  these  photographs 
go  to  all  of  them. 
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Mr.  BLAIR:  I  offer  defendant's  exhibit  "M"  in  evi- 
dence. 

Mr.  AVERY:     Same  objection. 

Q.  I  call  your  attention  to  defendant's  exhibit  "N" 
and  ask  you  what  that  is? 

Mr.  AVERY :     Same  objection. 

A.  Showing  the  character  of  the  ground  on  a  point 
north  of  the  Nespelem  river,  at  a  point  on  the  North  side 
of  the  Nespelem  river. 

Q.    What  does  it  show, — on  the  surface? 

A.     That  is  the  surface,  yes  sir. 

Q.  Refer  to  tlie  inscription  on  the  back  and  state 
whether  or  not  that  accords  with  the  truth? 

A.     It  does. 

Mr.  BLAIR:  I  offer  in  evidence  defendant's  exhibit 
♦*N". 

Q.  I  call  your  attention  to  defendant's  exhibit  "0" 
and  ask  you  what  that  is  ? 

A.  That  is  another  photograph  taken  on  the  North 
side  of  the  Nespelem  river  showing  the  character  of  the 
boulders  and  gravel  on  the  Peabody  placer. 

Q.  In  respect  to  the  inscription  on  the  back,  is  it  cor- 
rect? 

A.     It  is  correct. 

Mr.  BLAIR :  I  offer  defendant 's  exhibit  * '  0  "  in  evi- 
dence. 

The  complainant  takes  the  same  objection. 

Q.  I  call  your  attention  to  defendant's  exhibit  ''P" 
and  ask  you  what  that  is  ? 

A.     That  is  a  photograph  taken  on  the  North  side,  a 
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point  on  the  North  side  of  the  Nespelem  river  showing 

the  gravel  in  the  Peabody  placer. 

Q.  I  call  your  attention  to  the  inscription  on  the  baclj 
and  ask  you  whether  it  is  true! 

A.    It  is. 

Mr.  BLAIR :  Now  I  offer  defendant 's  exhibit  "  P  "  in 
evidence.    The  same  objection  by  complainant. 

Mr.  AVERY :     These  are  all  under  my  objection. 

Q.  I  call  your  attention  to  defendant's  exhibit  ''Q" 
and  ask  you  whether  the  inscription  upon  the  back  of  it 
is  true? 

A.    It  is. 

Q.    What  does  that  photograph  show? 

A.  It  shows  the  character  of  the  gravel  at  a  point  on 
the  North  side  of  the  Nespelem  river  on  the  Peabody 
placer. 

Mr.  BLAIR:  I  offer  defendant's  exhibit  "Q"  in  evi- 
dence. 

Q.    I  also  call  your  attention  to  defendant's  exhibit 

"R"  and  ask  you  what  that  is? 

A.  That  is  a  photograph  which  I  took  of  a  point  on 
the  South  side  of  the  Nespelem  river  of  a  low  bench  on 
the  Peabody  Placer. 

Q.    What  is  this  water  here  (indicating)  ? 

A.    Yes,  the  Nespelem  river. 

Q.    And  who  is  the  individual  across  there? 

A.     That  is  Dr.  Hudnutt,  F.  0.  Hudnutt. 

Q.  Is  the  inscription  on  the  back  of  that  correct  or  in 
correct  ? 

A.    Correct. 
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Mr.  BLAIR:  I  offer  defendant's  exhibit  "R"  in  evi- 
dence. 

Q.  Now  1  call  your  attention  to  defendant's  exhibit 
•*S",  Mr.  Armstrong,  and  ask  you  what  that  is? 

A.  That  is  a  photograph  of  a  rock  in  a  place  a  little 
to  the  North  of  the  Wickman  placer,  showing  a  point 
where  a  claim, — that  is  a  lode  that  has  been  worked 
upon. 

Q.  I  call  your  attention  to  the  inscription  on  the  back 
and  ask  you  whether  that  is  correct  or  incorrect? 

A.     It  is  correct. 

Mr.  BLAIR:  I  offer  defendant's  exhibit  "S"  in  evi- 
dence. 

Q.  Plow  far  is  that  rock  removed  from  the  North  line 
of  the  Wickman? 

A.     The  Wickman — a  hundred  yards  or  less. 

Mr.  AVERY:  I  object  to  its  admission  on  all  the 
grounds  I  have  stated  and  the  additional  ground  that  it 
is  immaterial  and  incompetent  because  it  is  not  on  these 
claims  and  does  not  have  a  tendency  to  prove  or  dis- 
prove any  issue  in  the  case. 

Mr.  BLAIR:     Now  I  offer  in  evidence  these  defend 
ant's  exhibits  which  have  been  identified  by  Mr.  Arm- 
strong, and  in  order  not  to  overlook  them, — the  offering 
of  them  in  evidence, — I  now  offer  in  evidence  all  these 
exhibits  from  "K"  to  "S",  inclusive. 

Mr.  AVERY :  I  object  because  they  have  already  been 
offered  in  evidence  and  on  all  the  grounds  I  have  stated. 
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CROSS  EXAMINATION. 
By  Mr.  AVERY: 

Q.  Mr.  Armstrong,  I  call  your  attention  to  the  second 
page  of  complainant's  exhibit  10,  and  will  ask  you  if  you 
are  the  person  photographed  in  there,  the  person  to  the 
right ;  there  are  two  figures  in  there  ? 

A.     That  looks  like  me;  that  resembles  me. 

Q.    It  is  you,  isn't  it,  Mr.  Armstrong? 

A.     I  presume  it  was. 

Q.  Do  you  have  your  ofl&ce  with  the  office  of  the  com- 
pany? 

A.  The  company  has  their  office  with  me.  We  are 
in  the  same  office. 

Q.    You  are  a  stockholder  of  the  company? 

A.    I  am. 

Q.     The  defendant  I  refer  to  when  I  say  company? 

A.    Yes,  sir. 

Mr.  BLAIR:  There  is  one  thing  I  omitted  with  Mr. 
Armstrong  and  I  would  like  to  ask  him  about  it, — Mr. 
Armstrong  you  have  a  little  map  which  you  were  using 
there? 

A.    I  have. 

Q.     Map  marked  defendant 's  exhibit '  *  T  ". 

Q.  I  call  your  attention  to  defendant's  exhibit  "T" 
and  ask  you  to  state  what  that  is? 

A.  That  is  a  sketch  of  the  Wickman  and  Peabody 
Placers  and  the  surrounding  country. 

Q.     By  whom  was  that  made? 

A.     By  myself. 

Q.     State  whether  that  is  a  correct  representation  of 
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the  general  features  of  the  Wickman  and  Peabody  Pla- 
cers f 

A.     It  is  fairly  accurate,— meant  to  be  accurate. 

Q.  State  whether  or  not  it  represents  the  general  lo- 
cation of  the  Nespelem  river  with  reference  to  the  Pea- 
body  Placer? 

A.     It  does. 

Q.    And  with  reference  to  the  gulches  marked  thereon  ? 

A.     It  shows  as  accurately  as  was  possible  to  get  it. 

Q.  I  call  your  attention  to  the  sand  dunes  marked 
here? 

A.    Approximately  correct. 

Q.    And  with  relation  to  the  Columbia  river? 

A.    Approximately  correct. 

Mr.  BLAIR:  I  now  offer  defendant's  exhibit  '*T"  in 
connection  with  this  witness's  testimony  and  in  explana- 
tion  thereof. 

Mr.  AVERY:     Q.     Let  me  ask,  Mr.  Armstrong,  does 
the  arrow  indicate  North? 
A.    Yes,  sir. 

Q.     What  is  that  along  there  (indicating)  ? 
A.     Bench. 

Mr.  AVERY:  I  object  to  its  admission  in  evidence 
because  it  is  on  its  face  more  than  a  map.  It  is  not  the 
best  evidence  of  what  it  purports  to  be  in  respect  to  the 
other  features  than  a  mere  map.  It  is  incompetent  also 
m  that  It  contains  a  statement  in  writing  which  is  no 
part  of  a  map. 

By  Mr.  BLAIR: 
Q.     Mr.  Armstrong,  will  you  look  at  the  writings  on 
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the  face  of  that  and  state  whether  or  not  they  were 

made  in  connection  with  the  map  1 

Mr.  AVERY :  I  object  to  that  as  leading  and  not  the 
best  evidence  and  incompetent. 

Mr.  BLAIR :     It  is  a  matter  of  indifference  I  believe. 
Q.    You  may  answer  ? 

A.  There  is  absolutely  nothing  on  that  there  except 
what  should  be  included  to  illustrate  the  geography,  to- 
pography and  geology  of  a  map. 

Mr.  AVERY:  I  move  to  strike  the  answer  because 
it  is  not  responsive  and  contains  in  addition  to  the  other 
matters  a  conclusion  of  the  witness  and  is  not  the  best 
evidence. 

Q.  I  ask  you,  Mr.  Armstrong,  whether  or  not  those 
inscriptions  made  upon  that  paper  were  not  made  as  a 
part  of  the  general  drawing? 

Mr.  AVERY:  I  object,  the  same  objection  as  to  the 
last  question  and  in  addition  to  that  it  is  leading. 

A.     They  were  made — they  are  a  part. 

Mr.  BLAIR:     I  offer  this  in  evidence. 

Mr.  AVERY :  I  make  the  same  objection  to  this  that 
I  have  made  to  the  others  and  all  of  the  objections  that 
I  have  specifically  made  to  it. 

CROSS    EXAMINATION. 
By  Mr.  AVERY: 

Q.    You  say  you  placer  mined  in  the  Swauk  district! 

A.    Yes,  sir. 

Q.    In  this  State? 

A.    Yes,  I  have. 
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Q.     How  many  acres  did  you  have — were  you  placer 
mining  there? 

A.     Approximately  100. 

Q.     Are  you  mining  there  now? 

A.    We  are. 

Q.     Somebody  else  you  have  got  to  work  ? 

A.     We  are  operating  by  lease  now. 

Q.     Well,  then,  you     mean     you     simply     leased  the 
ground  ? 

A.     This  year,  yes  sir. 

Q.     And  you  are  then  not  operating  it  yourself! 

A.     We  are  operating  it  under  a  lease,— leasing  it  to 
somebody  else. 

Q.     When  they  are  operating  usually  under  a  lease  it 
is  at  so  much  per  year  or  month  or  season? 

A.     So  much  royalty. 

Q.     So  much  royalty? 

A.    Yes,  sir. 

Q.     What  are  they  doing  there  now? 
A.     What  do  you  mean,  doing  there  now,— I  have  not 
been  over  there  for  about  10  days.    At  that  time  they 
were  operating. 
Q.     Drifting? 
A.     No,  sir. 

Q.    Do  they  drift  in  those  placers? 
A.     No  sir,  they  were  hydraulicking. 
Q.    How  much  steel  pipe  have  you  got  in  there? 
A.    I  have  forgotten  just  how  much. 
Q.    Did  you  put  in  the  plant  ? 
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A.  Oh,  yes,  sure,  put  in  the  larger  one  and  bought  the 

other  one  on  the  ground. 

Q.  You  don't  know  how  much  steel  pipe  you  have? 

A.  I  have  forgotten  the  figure. 

Q.  Well,  approximately  what  is  it  I 

A.  Several  hundred  feet. 

Q.  Well  that  is  not  very  close, — that  is  the  nearest 
you  can  put  it  at? 

A.  Yes,  practically. 

Q.  What  size  pipe? 

A.  Nearly  all  is  18  inch  pipe. 

Q.  What  is  the  other? 

A.  The  other  is  11. 

Q.  What  river  is  that  on? 

A.  The  Swauk. 

Q.  You  said  you  had  a  60  foot  head  there? 

A.  I  didn't  say  so. 

Q.  What  did  you  say? 

A.  I  said  with  one  giant  we  had  100  feet  and  with 
the  other  125  feet. 

Q.  Is  that  all  gravel? 

A.  Practically  all  gravel  and  surface  soil. 

Q.  How  deep  is  the  surface  soil? 

A.  Varies  from  2  feet  to  6  or  8  feet. 

Q.  How  deep  is  the  gravel  under  that? 

A.  Varies  from  6  feet  to  35  feet. 

Q.  Where  is  the  bed  rock — at  the  bottom  of  the 
gravel  ? 

A.  Yes,  sir. 

Q.  You  said  the  bed  rock  alternated,  did  you? 

A.  I  went  up  the  sides  of  the  gulch,  this  gulch  here 
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A.     I  said  so,  yes  sir, 

Q.     You  mean  tliat  part  of    it    was  in  stone,  is  that 
right? 

A.     Yes,  all  stone. 

Q.     Did  you  say  part  of  it  was  stone  and  part  of  it 
was  shale? 

A.     A,  you  don't  understand  me.     I  said  part  was 
sandstone  and  part  shale  and  part  slate. 

Q.     That  is  not  a  clay  bottom  there? 

A.     No,  sir. 

Q.    A  clay  bedrock? 

A.    No,  sir. 

Q.     It  costs,  I  understood  you  to  say  10  cents  per  yard 
to  mine  there? 

A.    Approximately,  yes  sir. 

Q.     I  believe  you  said  that  the    past    few  years  you 
have  panned  two  or  three  times  a  season,  did  you  not? 

A.     I  said  it  averaged  about  that. 

Q.     Where  did  you  pan  to  make  up  that  average  this 
season? 

A.     I  panned  once  on  the  Nespelem  bar. 

Q.     On  these  claims  ? 

A.     On  these  claims  and  off  these  claims. 

Q.     On  the  Peabody? 

A.     On  the  Peabody  and  Wickman. 

Q.    Where  did  you  pan  to  make  up  that  average? 

A.     I  panned  in — 

Q.     Where  did  you  pan  in  1907  to  make  up  that  aver- 
age? 

A.     1907? 
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Q.     Yes,  sir. 

A.    I  panned  on  the  Swank. 

Q.    Where  did  you  pan  in  1906? 

A.  I  have  not  finished— I  panned  in  several  places  in 
Southern  Oregon. 

Q.     In  1906  or  19071 

A.    1907. 

Q.    Where  did  you  pan  in  1906  ? 

A.    Panned  on  the  Swauk. 

Q.    Do  you  remember  where  you  panned  in  1905? 

A.  Well,  that  is  getting  back  pretty  well,  Mr.  Avery. 
I  can  say — previous  to  that  that  I  cannot  say  for  certain 
as  to  the  time  that  I  did  any  of  that  sort  of  work,  but 
I  panned  in  Idaho  in  the  Tyson  District  and  I  panned  in 
Montana. 

Q.     1906  or  1905? 

A.  No,  I  was  just  saying — say  that  from  1905  back 
I  cannot  answer  as  to  the  specific  times  or  where  I 
panned  or  when ;  I  cannot  tell  the  number  of  places  where 
I  did  pan  and  the  specific  times  when  I  panned. 

Q.    Cannot  give  specific  years? 

A.    I  cannot. 

Q.  Did  you  pan  upon  the  Nespelem  bar  until  this 
year? 

A.    I  did  not. 

Q.    Where  did  you  pan  on  the  Peabody? 

A.  Panned  on  both  sides  of  the  Nespelem  river  on 
the  low  ground. 

Q.    That  is  how  far  from  the  river,  approximately? 

A.     Well,  along  the  river. 
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Q.    Along  the  river  bank  I  suppose? 

A.    Along  the  river  and  back  from  the  banks  and  on 
the  high  places  here  at  dilTerent — here  is  the  bench  land. 

Q.     Now  what  points  on  the  Peabody  bench  land  did 
you  pan? 

A.     I  went  up  the  sides  of  the  gulch,  this  gulch  here 
(indicating). 

Q.    Up  the  sides  of  the  gulch  on  exhibit  "M"l 

A.     Yes,  sir. 

Q.     Is  that  the  front  part  of  the  picture  down  in  here 
(indicating)  ? 

A.     Oh,  no,  that  is  the  back  part  into  the  hills,  into  the 
bench  land  several  hundred  feet  from  the  river. 

Q.     How  many  pans  did  you  take  out  of  there? 

A.     I  don't  recall  the  number,  three  or  four. 

Q.     How  many  did  you  take  along  the  Nespelem? 

A.     I  took  along  the  Nespelem? 

Q.     Yes,  on  the  Peabody? 

A.     Something  over  20  pans. 

Q.    And  where  else  did  you  take  any  pans  on  the  Pea- 
body? 

A.     On  the  Peabody  I  took  pans  from  here  (indicating) 
on  this  high  bluff. 

Q.     On  the  South  side? 

A.     On  the  South  side. 

Q.     How  many  pans  did  you  take  on  the  South  side? 

A.     I  panned   on  that  bluff,  I  panned  two — panned 
four  pans — I  myself  panned  two  of  them. 

Q.     You  panned  two  of  them? 

A.    Well,  I  did  the  work. 
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Q.    Where  else  did  you  pan  on  the  Peabody! 

A.    I  panned  over  some  of  these  dumps — is  that  the 
improvement  shaft  (indicating)  ? 

Q.    You  panned  improvement  shaft  No.  2? 

A.     I  think  it  was.    I  am  not  certain  about  that. 

Q.  Did  you  get  any  colors  in  improvement  shaft 
No.  2? 

A.     Small  color,  yes  sir.    Not  in  the  shaft. 

Q.     Not  in  the  shaft? 

A.    No,  sir,  from  the  dump. 

Q.    Did  you  go  down  in  the  shaft  1 

A.    I  don't  know  whether  it  was  that  one  or  not. 

Q.     How  many  shafts  did  you  go  into  ? 

A.     I  went  into  two. 

Q.     Where  was  the  other  one  that  you  went  into? 

A.     On  the  same  ground. 

Q.     On  the  same  laiid? 

A.  On  the  same  property — you  said  the  Peabody, 
didn't  you? 

Q.    Yes,  are  those  shafts  down  to  gravel? 

A.     They  are  both  closed. 

Q.  You  said  you  found  gravel  on  the  Peabody  where 
exposures  had  been  made, — where  there  had  been  expo- 
sures either  artificial  or  natural? 

A.    Yes,  sir. 

Q.    Where  did  you  find  the  natural  exposures? 

A.     On  the  Peabody? 

Q.    Yes,  sir. 

A.    Up  the  gulches  as  shown  by  these  photographs. 

Q,  There  are  two  gulches  running  across  there  are 
they? 
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A.  Yes,  there  are  more  than  that.  There  are  some 
short  ones  there, — where  did  we  find  gravel,  on  the  Pea- 
body  T 

Q.    Yes,  sir! 

A.    There  is  one  point. 

Q.     Where  is  it  on  the  map! 

A.  Riglit  here  (indicating)  along  the  South  side  of 
the  Nespelem. 

Q.  Half  way  between  the  corner  and  the  end  line 
— corner  7  and  the  end  line? 

A.     Yes,  sir. 

Q.     Approximately? 

A.     Yes,  sir. 

Q.     Were  those  natural  exposures? 

A,     Natural  exposures  there  in  one  place. 

Q.     On  what  exhibit  is  that? 

A.  That  is  exhibit  "K";  the  bank  on  the  West  side 
— or  the  bank  on  the  south  side,  I  should  have  said,  of 
the  Nespelem  river.  This  side  should  represent  the 
frontal,  of  the  bench  on  the  north  side  of  the  river  on 
the  Peabody  Placer,  on  exhibits  N,  0,  P,  &  Q. 

Q.  The  gravel  in  the  gulches  was  at  the  bottom  of  the 
gulches  I  suppose? 

A.  There  was  gravel  at  the  bottom  of  the  gulches  and 
on  the  sides  as  well. 

Q.  How  much  surface  dirt  was  there  upon  the  gravel, 
above  I  mean? 

A.     It  varied. 

Q.     What  size  of  a  variation  was  it? 

A.     At  the  frontals,  near  the  mouth  of  the  gulches, 
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there  was  practically  none,  and  as  we  went  back  towards 
the  hills  northward  it  increased,  that  is,  there  was  sand 
and  that  increased  to  a  foot  of  it,  perhaps  three  or  four, 
might  be  as  much  as  five. 

Q.    How  many  points  of  gravel  did  you  find  in  pros 
pecting  on  the  Wickman? 

A.    I  prospected  at  one  point  up  this  gulch  on  the 
Wickman. 

(Question  read). 

Q.     That  is  exposed  gravel? 

A.     I  found  gravel  in  the  gulch  extending  up  the  Wick- 
man. 

Q.    Any  other  place  on  the  Wickman! 

A.    Yes,  I  found  gravel  along  the  ditch  line  on  the 
Wickman. 

Q.    In  the  ditch? 

A.     In  the  ditch  and  on  the  sides. 

Q.  At  how  many  points,  now,  did  you  find  gravel  on 
the  Wickman? 

A.  I  think  I  found  gravel — I  don't  recall  the  number 
of  holes. 

Q.    Well,  about  how  many  points  ? 

A.  Oh,  it  may  have  been — all  the  holes  that  I  visited 
with  one  exception  showed  gravel. 

Q.    And  how  many  holes  did  you  visit  there? 

A.  Six  I  think, — no  I  could  not  tell  just  exactly  about 
it.  I  think  three  out  in  there  (indicating)  and  then  there 
was  three  more  up  the  other  way. 

Q.    You  stated  in  direct  examination,  did  you  not,  that 
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you  found  gravel  in  two  or  three  points  on  the  Wickman, 
two  or  three  places! 

A.     I  stated  where  I  did  find— 

Q.     Did  you  state  that  on  your  direct  examination? 

A.     I  don't  know  whether  I  did  or  not. 

Q.     Is  it  true  if  you  did  state  it? 

A.     I  stated  that  I  did  find  it  specifically. 

Q.     In  two  or  three  points,  is  that  right? 

A.     Yes,  sir. 

Q.     You  examined  the    excluded    strip    here    on  the 
Wickman,  off  the  Wickman  rather? 
A.    I  did. 

Q.  You  are  not  counting  that  examination  in  saying 
—in  discussing  the  examination  of  the  Wickman,  are 
you? 

A.     No,  sir. 

Q.  How  many  points  did  you  examine  on  the  excluded 
strip? 

A.  One  single  point,  that  is,  relatively— it  was  near 
here  (indicating). 

Q.     The  southerly  end  of  it? 

A.     That  is  the  southerly  end. 
^  Q.     Why  didn't  you  go  on  up,  or     rather    down  the 
C.'olumbia  river  on  that  trip? 

A.     Why  didn't  I? 

Q.     Yes,  sir! 

A.     In  the  first  place  I  could  not  have  got  along  there 
if  I  wanted  to. 

Q.     And  you  didn't  want  to? 

A.     I  had  no  intention  of  doing  it.     The    river    was 
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very  high  and  washed  on  the  bank.    It  would  have  been 

impossible  to  have  gone  along  there  at  the  time  I  was 

there. 

Q.    You  panned  those  sand  dunes  did  youl 

A.     No,  I  did  not. 

Q.    Any  particular  reason  for  not  panning  them! 

A.    No  particular  reason  one  way  or  the  other? 

Q.  You  panned  the  coulee  or  gulch  north — at  the 
northwestern  end  of  the  Wickman  did  you  ? 

A.     The  northwesterly  end,— no  I  did  not  pan  that. 

Q.     Did  you  examine  it? 

A.     I  did. 

Q.    Any  particular  reason  for  not  panning  in  there  ? 

A.     No  reason. 

Q.     Could  it  have  been  panned? 

A.     Might  have  been. 

Q.    Was  it  susceptable  of  panning? 

A.     Certainly  was. 

Q.    What  was  the  character? 

A.     Gravelly, — principally  gravel. 

Q.    What  else? 

A.     The  usual  superincumbent  sand  and  silt. 

Q.     Any  dirt  or  light  soil  on  top? 

A.  The  top, — I  have  stated  the  character  of  the  soil 
that  is  on  the  surface. 

Q.    Well,  state  it  again  ? 

Mr.  BLAIR:  Now  I  object,  as  ordinary  dirt  might 
mean  different  things  in  different  places.  It  is  rather 
general,  Mr.  Avery. 
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Mr.  AVKKY:  Well,  if  tlie  witness  doesn't  want  to 
answer  it  let  him  say  so. 

Mr.  BLAIK:  What  do  you  mean  by  ordinary  dirt?  1 
don't  know  what  you  mean.  The  term  is  altogether  too 
broad. 

Mr.  AVERY :  I  do  not  have  to  indicate  what  is  meant 
by  dirt. 

Q.     You  don't  know  what  "dirt"  means  then? 

A.     I  don't  know  what  you  mean  by  dirt. 

Q.     What  do  you  mean  by  dirt! 

A.  I  didn't  state  dirt.  I  stated  the  exact  condition 
of  the  placer  surface. 

Q.  Then  you  don't  know  what  I  mean  when  I  asked 
if  there  was  any  ordinary  dirt  on  the  top  of  the  surface? 

A.     I  stated  the  character  of  the  surface. 

Mr.  A VERY^ :     Very  well. 

Mr.  BLAIR:     Answer  the  last  question? 

Mr.  AVERY^•     I  will  examine  the  witness. 

Mr.  BLAIR :     I  object  to  the  inference. 

Q.     Now  Mr.  Armstrong,  how  deep  is  the  gravel? 

Mr.  BLAIR:    All  right,— go  on. 

Q.  Now  how  far  from  the  surface  did  the  gravel  com- 
mence? 

A.     At  what  point? 

Q.  At  the  point  we  are  discussing  in  the  gully  there 
which  is  off  the  northwestern  end  of  the  Wickman? 

A.  At  what  point  below  the  surface  did  the  gravel 
commence  ? 

Q.     Yes,  sir. 

A.    A  few  feet. 

Q.     Do  you  know  how  many  feet  approximately? 
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A.    Less  than  10. 

Q.     How  deep  down  did  it  go? 

A.     To  the  bottom  of  the  gnlch. 

Q.  That  would  be  about  how  many  feet  did  you  esti- 
mate? 

A.  That  gulch  had  a  rapid  fall,  Mr.  Avery,  to  the  point 
I  now  have  in  mind — it  was  about,  I  think,  40  feet. 

Q.  Now  was  that  gravel  all  of  the  same  character  in 
this  thickness.  Was  the  top  of  the  gravel  the  same  as 
the  bottom? 

A.     No  it  was  not. 

Q.     What  is  that? 

A.     It  was  alternating. 

Q.    Will  you  describe  it  as  near  as  you  can? 

A.     I  don't  think  that  I  can  in  detail. 

Q.     Did  you  make  a  very  careful  examination  of  it? 

A.     I  looked  at  it. 

Q.  But  you  don't  think  you  can  describe  it  in  detail. 
I  am  right  about  that,  am  I,  Mr.  Armstrong? 

A.  I  could  not  specifically, — I  could  not.  I  remem- 
ber that  it  was  gravel  about  the  point  I  stated. 

Q.  How  about  the  gravel  that  you  discovered,  when 
you  did  discover  it  in  the  gulch,  in  the  gulches  of  the 
Peabody  and  Wickman — how  was  the  gravel  at  the  point 
nearest  the  surface,  what  was  its  character? 

A.  In  some  cases  it  was  very  coarse  and  some  cases 
it  was  fine,  finer.  ' 

Q.  Coarse  and  fine,  of  course,  is  a  more  or  less  rela- 
tive term.    What  do  you  mean  by  coarse  gravel? 

A.     It  was  gravel  made  up  of  variable  sized  rocks. 
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Q.     Could  you  give  any  more  definite  description  of  it? 

A.  Yes  1  think  I  can.  I  can  state  that  there  was  not 
anything  that  I  saw  that  might  not  be  moved  by  such  a 
hydraulicking  plant  as  I  have  suggested  to  put  on  the 
property. 

Q.     I  am  asking  you  if  you  can  describe  it  I 

A.  It  varies  from  fine  gravel  up  to  perhaps — oh, 
perhaps  18  inches  to  two  feet  in  diameter. 

Q.  That  was  that  nearest  the  surface  of  the  earth 
or  ground? 

A.  Yes,  I  will  state  that  nearest  the  surface  of  the 
earth. 

Q.  What  was  its  character — did  it  change  as  it  went 
down! 

A.     Towards  the  bottom? 

Q.     Yes,  sir? 

A.  The  character  of  the  gravel  at  different  places 
on  the  gulches  or  gulch  varied.  I  made  the  observation 
that  the  gravel  all  might  be  easily  washed.  It  was  not 
too  large. 

Q.  Will  you  describe  how  it  changed,  if  it  did  change, 
in  its  character? 

A.  There  were  no  two  points  in  any  of  the  gulches 
that  were  identical,  one  with  the  other.  At  one  point  the 
gravel  might  be  relatively  the  same  and  at  other  points 
it  might  change  in  its  composition  as  to  sizes  and  indi- 
vidual pieces. 

Q.  Then  I  take  it  from  your  statement  that  it  was 
not  a  very  uniform  bed,  is  that  right? 

A.     Uniform? 
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Q.    Yes  sir? 

A.    Fairly  so. 

Q.  Up  and  down  or  sidewise,  horizontally  and  in  both 
respects  1 

A.  Well,  fairly  uniform  throughout;  varied  as  those 
things  will. 

Q.  I  thought  you  said  it  varied — is  that  true  that  yon 
thought  it  varied? 

A.  At  different  points, — it  is  variable  as  such  gravels 
are. 

Q.     Are  gravel  beds  always  variable  ? 

A.  Variable  up  and  down  and  sidewise,  both  ways  to 
some  extent,  but  fairly  uniform  throughout  the  mass. 

Q.  Now  what  basis  have  you  to  indicate  to  the  Court 
in  what  respect  it  was  variable,  so  the  Court  will  under 
stand  it? 

At  some  points  there  was  quite  large  boulders  in  it. 
At  other  points  there  were  fewer  of  them. 

Q.     How  large  boulders  were  there? 

A.  The  boulders  in  the  gulches  sometimes  went  up 
to  2  feet  in  diameter. 

Q.  You  don't  know  the  character  of  the  gravel  that 
was  not  exposed? 

A.  I  have  said,  Mr.  Avery, — I  would  like  to  have 
asked  a  question  now,  I  don 't  know. 

Q.  It  is  liable  to  have  varied  as  it  goes  into  the 
ground  from  the  exposed  point? 

A.     Some,  perhaps. 

Q.     Well,  it  is  variable,  isn't  it? 

A.     Within  a  reasonable  margin. 
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Q.     Now  wherein  did  the  gravel  in  tlie  bank  south  of 

the  Nespeleni  tliat  you  liave    marked    on    exhibit  '*T", 
vary  from  the  gravel  on  the  North  bank  of  the  river! 

A.    It  was  more  uniformly  coarse. 

Q.     How  coarse  did  it  get  on  the  South  bank! 

A.  Uniformly  it  was  perhaps  larger,  the  pieces  were 
not  much  larger,  if  any,  than  those  on  the  North  side, 
but  uniformly  the  balance  of  it  was  coarser. 

Q.     How  big  boulders  did  you  find  on  the  south  side? 

A.     I  found  a  few  very  large  ones. 

Q.     How  large? 

A.     I  did  not  state. 

Q.     Then  I  ask  you  again? 

A.     Perhaps  up  to  3  feet  in  diameter,  perhaps. 

Q.    At  what  point  in  the  ditch  did  you  find  gravel? 

A.     At  a  point  almost  wholly  on  the  Wickman. 

Q.     Near  the  Peabody  line,  north  line? 

A.     Yes,  extending  westward. 

Q.     Well,  you  covered  quite  a  space  there  Mr.  Arm 
strong? 

A.     Certainly  do. 

Q.  From  where  '* placer"  intersects  with  the  north 
line  of  the  Peabody? 

A.     Yes,  sir. 

Q.  Then  you  examined  that  in  there,  I  suppose,  did 
you  ? 

A.     I  went  along  it. 

Q.  Well,  I  didn  't  ask  you  if  you  went  along  it.  I  asked 
you  if  you  examined  it? 
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A.    I  did. 

Q.  What  do  you  mean  by  an  examination;  when  you 
say  you  examined  it,  how  did  you  examine  it? 

A.  I  examined  it  by  walking  in  the  ditch  and  along  the 
side  and  taking  the  photographs  of  it,  that  is  one  way  as 
a  rule. 

Q.  You  are  looking  at  exhibit  "L."  Where  is  the  ditch 
there? 

A.  On  the  other  side  of  these  boulders.  These  are 
boulders  here  (indicating). 

Q.  The  ditch  does  not  really  show  on  the  photograph, 
does  it? 

A.     The  bank  of  it,  yes  the  bank. 

Q.     But  the  ditch  itself, — I  mean  the  excavation? 

A.     Yes  the  bank. 

Q.    I  say  the  excavation  does  not  show? 

A.     It  does  not. 

Q.  Now  you  say  that  there  are  some  minor  exceptions 
where  gravel  does  not  underly  in  these  claims,  is  that 
right? 

A.  I  am  not  certain  that  I  made  such  a  statement.  I 
said  with  perhaps  minor  exceptions,  I  think. 

Q.  Well,  now  where  were  the  minor  exceptions  that 
you  referred  to? 

A.    I  noted  one. 

Q.    Where  was  that? 

A.     On  the  Peabody  placer. 

Q.    About  where? 

A.    At  about  that  point  (indicating). 
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Q.     Now  you  are  pointing  to  the  figures  **  39928"   on 
exhibit  No.  4t 

A.     Well,  those  figures  are  probably  100  feet  long  or 
more,  somewhere  along  about  there. 

Q.     Well  what — wherein  did  there  appear  to  be  a  lack 
of  gravel  there,  could  you  describe  it,  Mr.  Armstrong! 

A.     In  what  way  ? 

Q.     Why  it  could  be  noted? 

A.     At  the  point  I  have  stated  there  was  some  clay 
exposed  and  evidences  of  still  water  depositions. 

Q.     Well,  that  was  how  far  from  the  river? 

A.     At  the  water's  edge. 

Q.    At  the  water's  edge? 

A.    Yes,  sir. 

Q.     Well,  when  you  said  that  there  were  minor  excep- 
tions or  possibly  minor  exceptions  to  the  fact  that  gravel 
underlaid — what  do  you  mean  that  it  lay  under — under 
laid  what — what  do  you  refer  to  ? 

A.     I  think  my  answer,  Mr.  Avery,  was — it  was  in  an- 
swer to  a  direct  question.    I  do  not  recall  the  question. 

Mr.  BLAIR:    Q.     What  was  the  question? 

A,     I  don't  remember  what  the  question  was. 

Q.    Well,  is  it  a  fact  that  the  gravel  does  not  underlie 
all  of  the  two  claims  ? 

A.     I  don 't  know  that  it  is. 

Q.     You  don't  know  whether  it  does  or  does  not — is 
that  what  you  mean  to  say  ? 

A.    No.    I  meant  to  answer  your  question.      I  don't 
know  that  it  does  not  underlie  it. 
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Q.  You  don't  know  that  it  does  not  underlie,  is  that 
right? 

A.     That  it  does  not  underlie  it! 

Q.  Now  so  we  can  get  together,  Mr.  Armstrong,  does 
the  gravel  underlie  all  of  the  two  placer  claims  I 

A.     Does  it? 

Q.    Yes,  sir? 

A.    I  could  not  tell. 

Q.    You  could  not  tell? 

A.  No.  I  want  now  to  enter  an  exception  before  you 
leave  this  particular  subject. 

Q.  Your  examination  of  the  claims  was  not  such  as 
would  enable  you  to  state  whether  or  not  the  gravel  un- 
derlaid all  the  claims,  was  it? 

A.  It  was  of  a  nature — my  examination  was  not  of  a 
nature  that  I  could  state  whether  it  did  or  not. 

Q.  Your  examination  of  the  claims  was  not  such  as 
would  enable  you  to  state  whether  or  not  the  gravel  un- 
derlaid the  claims  ? 

A.  My  examination  was  of  a  character  which  lead  me 
to  believe  that  the  greater  part  of  them  was  underlaid 
with  gravel — of  both  claims  was  underlaid  with  gravel. 

Q.  But  didn't  you — did  you  feel  more  certain  about 
this  on  one  claim  than  on  the  other  ? 

A.     No,  sir,  I  did  not. 

Q.    You  are  equally  certain  as  to  each  of  the  claims? 

A.  I  was  equally — I  believed  it  to  be  equally  true  as 
to  both  claims. 

Q.     Now  you  stated,  I  believe,  in  your  direct  examina- 
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tion  that  the  claims  were  considerably  .or  much  overlaid 

with  sand  and  light  soil,  that  is  right,  isn't  it! 

A.  I  am  not  certain  I  stated  that,  probably  if  I  said 
that  I  would  like  to  alter  it. 

Q.     What  is  the  fact  about  that? 

A.  The  fact  is  that  it  is  overlaid  largely  at  greater  or 
less  depth. 

Q.     With  sand  and  light  soil? 

A.  Sand  and  light  soil  or  silt.  Before  we  get  away 
from  this  one,  I  don't  want  to  be  misunderstood  on  this 
one  proposition. 

Q.  If  you  want  to  make  any  explanation  you  are  at 
liberty  to  do  so? 

A.  I  want  to  state  specifically  that  there  was  a  bed  of 
clay  lying  in  the  upper  end  of  the  Peabody  placer. 

Q.     Where  is  that? 

A.     Down  here  (indicating). 

Q.  You  are  pointing  at  a  point  between  corners  one 
and  two  on  the  Peabody,  are  you  not? 

A.     Approximately,  on  the  north  side  of  the  river. 

Q.  You  say  that  you  regard  the  ground  as  economi- 
cally valuable  by  hydraulicking,  isn't  that  right? 

A.    Yes,  sir. 

Q.     Referring  to  both  of  the  claims? 

A.     Referring  to  both  of  the  claims. 

Q.  Do  you  think  that  the  one  is  equally  as  valuable  as 
the  other? 

A.  I  have  no  reason  to  doubt  that  they  are  equally 
valuable. 

Q.     Now  why  do  you  say  they  are  economically  val- 
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uable — and  may  I  ask  you  in  this  respect  what  you  mean 

by  economically  valuable? 

A.    As  placers? 

Q.    Well,  is  that  what  you  mean,  as  placers  ? 

A.     Certainly. 

Q.    Well,  as  placers? 

A.  There  is  a  margin  of  difference  between  the  pro- 
duction and  cost,  including  installation  and  operation. 

Q.  Well,  is  there  any  particular  reason  for  using  the 
words  "economically  valuable."  What  do  you  mean 
when  you  said  ''Economically  valuable  by  hydraulick- 
ing?" 

A.  I  should  perhaps  make  a  little  different  statement 
on  it.    I  think — 

Q.  I  will  ask  you  the  question.  I  will  ask  you — you 
said,  I  understood  you  on  your  direct  examination  to  say 
that  the  claims  were  economically  valuable  by  hydrau- 
licking.  Now  I  will  ask  you  what  you  mean  by  economi- 
cally valuable,  and  also  what  you  mean  if  you  said  "val- 
uable by  hydraulicking ' '  leaving  out  the  ' '  economically  ? ' ' 

A.    It  would  probably  have  the  same  meaning. 

Q.  Then  "economically"  didn't  limit,  did  it,  or  sub- 
tract from  the  answer? 

A.    Nothing. 

Q.  You  don't  think  that  it  would  have  to  be  worked 
economically  in  order  to  be  valuable  by  hydraulicking? 

A.     I  do  not. 

Q.  Will  you  state  the  reason  for  using  that  expression, 
using  that  word? 

A.     Economically  in  geology,  the  term  economically 
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means  in  regard  to  mines  whereas  the  term  used  gener- 
ally means  any  valuable  mineral  deposit,  instead  of 
mines. 

Q.  Now  your  reason,  I  think  you  gave  it,  I  guess,  but 
will  you  repeat  it  if  you  did, — your  reason  for  arriving 
at  that  conclusion? 

A.     That  the  property  might  be  worked  economically? 

Q.     Might  be  economically  valuable? 

A.     By  examination. 

Q.  The  water,  of  course,  is  an  important  feature,  isn't 
it? 

A.    Very. 

Q.     And  the  amount  of  soil  to  be  reduced  is  a  promi 
nent  feature? 

A.     The  amount  of  material. 

Q.     The  amount  of  material? 

A.     Yes  sir. 

Q.  The  amount  of  barren  material  is  an  important 
feature  isn't  it? 

A.    Yes,  sir. 

Q.  The  character  of  the  gravel,  does  that  have  any 
significance  ? 

A.    Yes. 

Q.  What  kind  of  gravel  do  you  estimate  can  be  most 
economically  worked  by  hydraulicking,  without  relation 
to  the  contents  at  all,  that  is,  the  valuable  contents? 

A.    Valuable  contents? 

Q.     Yes,  sir. 

A.    Large  banks  or  gravel  deposits. 
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Q.  Clean  gravel  as  distinguished  from  that  which  con- 
tains— 

A.    I  am  continuing  my  answer. 

Q.    Very  well? 

A.  Large  banks  or  gravel  deposits  containing  no  or 
few  boulders  of  a  size  which  cannot  be  run  through  the 
sluice  way  and  containing  little  or  no  cement. 

Q.  In  your  deciding  that  this  was  a  valuable  property 
— what  size  steel  pipe  did  you  think  should  be  worked  on 
iti 

A.  That  would  depend  entirely  on  how  many  giants, 
whether  the  water  was  taken  out  in  one  or  more  and  how 
it  would  be  distributed. 

Q.  Well  when  you  were  figuring  on  the  value  of  these 
as  a  placer  proposition,  how  many  giants  were  you  assum- 
ing would  be  used? 

A.    At  least  two  a  good  part  of  the  time. 

Q.     How  far  apart  are  they? 

A.     The  giants  ? 

Q.    Yes? 

A.    Might  put  them  on  a  * '  Y  "  probably. 

Q.     That  is,  approximately  together? 

A.     Worked  in  the  same  bank. 

Q.     How  far  apart  would  they  be  ? 

A.  They  might  be  5  or  10  or  15  feet  apart  for  distri- 
bution; they  might  exceed  that.  The  water  would  be 
brought  down  onto  the  ground  in  a  single  pipe. 

Q.  Now  in  your  estimation  of  the  valup  of  these  as 
placers  where  would  you  have  the  dump?  That  is  one  of 
the  most  important  features,  isn't  it? 

A.    In  the  Columbia  River. 
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Q.     Whereabouts  in  the  Columbia  River t 

A.     At  any  point  most  available. 

Q.  Hadn't  you  decided  on  that  '*any  point"  when  you 
made  the  estimation! 

A.     There  was  no  necessity  for  it. 

Q.     No  necessity  for  telling  at  all  ? 

A.  No  sir;  it  didn't  require  it.  It  is  of  minor  import- 
ance. 

Q.    What  right  would  you  have  to  dump  in  the  Colum- 

bie  River  t 

A.     What  right? 

Q.    Yes,  sir? 

A.     There  is  no  law  against  the  right  to  do  it. 

Q.  You  say  there  is  no  law  against  the  right  to  dump 
in  the  Columbia  River? 

A.     No  law  that  I  was  aware  of. 

Q.     How  long  have  you  been  hydraulic  mining? 

A.     Several  years. 

Q.  And  you  say  you  don't  know  of  any  law  that  pre- 
vents dumping  in  a  navigable  river? 

A.  That  stream  is  not  navigable  at  that  point,  I  be- 
lieve. 

Q.     What  do  you  deem  a  navigable  riVer? 

Mr.  BLAIR:  I  object  to  this  inquiry.  It  makes  no 
difference  whether  the  witness  has  or  would  have  a  legal 
right  in  connection  with  the  dump. 

Q.    What  do  you  deem  a  navigable  river? 

Mr.  BLAIR:  I  object  to  that  as  immaterial  and  irrel- 
evant. 

A.    A  stream  upon  which  navigation  is  conducted,  may 
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be  conducted,  at  regular  intervals,  the  year  round  or  at 

any  one  particular  season. 

Q,  How  many  cubic  yards  would  you  have  to  remove, 
Mr.  Armstrong,  in  order  to  work  these  placers'? 

A.    With  profit,  you  mean  1 

Q.    Yes,  sir. 

A.    Why,  I  could  move  more  than  would  be  necessary. 

Q.    What  is  that? 

A.  I  could  move  more  than  would  be  necessary  and 
make  it  profitable. 

Q.  I  ask  you  how  much  you  would  have  to  move  in 
order  to  make  the  placers  profitable? 

A.  I  did  not  figure  on  how  little  or  how  much,  but  how 
much  might  be  done  and  upon  that  basis  I  had  figured 
that  it  would  be  profitable. 

Q.    What  would  be  profitable? 

A.     Operations. 

Q.  Well,  didn't  you  figure  on  how  much  material  you 
would  have  to  move  by  hydraulicking  ? 

A.     I  figured  how  much  I  should  move,  would  move. 

Q.    You  would  have  to  go  to  bedrock,  wouldn't  you? 

A.     No  sir,  I  would  not. 

Q.  But  in  working  these  by  hydraulic  process  wouldn  't 
you  go  to  bedrock? 

A.    If  bedrock  was  available  I  should. 

Q.  What  do  you  mean,  just  to  understand  again,  you 
said  "I  should  go  to  bedrock,"  what  do  you  mean  by  that 
answer  ? 

A.  When  I  was  on  the  ground  the  Columbia  River  was 
pretty  high  and  I  didn't  observe  bedrock. 
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(^.  Did  you  figure  iu  estimating  on  tlie  value  of  this 
property  us  a  liydraulic  proposition  that  they  would  have 
to  go  to  bed  rock,  or  would  go  to  bedrock? 

A.  No,  I  did  not,  unless  it  happened  to  be  there  above 
water  level. 

Q.     How  far  down  did  you  expect  to  got 

A.     Within  a  few  feet  of  the  water  level. 

Q.  But  the  nearer  the  bedrock,  isn't  that  the  most  val 
uable  material? 

A.     Not  always. 

Q.     Isn't  it  generally? 

A.     The  nature  of  deposits  differ  widely. 

Q.     Well,  how  do  they  differ? 

A.  If  I  wanted  to  go  on  I  could  talk  here  all  the  after- 
noon about  the  difference,  probably — yes,  generally. 

Q.  Isn't  it  almost  universally  true  that  the  nearer 
bedrock  you  go  the  richer  material  you  get  and  the  more 
gold  you  get? 

A.  Not  universally,  no  sir.  It  is  generally  accepted 
that  it  would  be  unless  there  are  other  matters  which 
change  it. 

Q.  Well,  you  didn't  think  it  was  necessary  in  this  case 
to  go  to  bedrock? 

A.     I  did  not. 

Q.  What  is  the  effect — when  you  knock  gold  out  of 
the  upper  portion  of  the  material  where  deposit  go? 

A.     It  goes  down. 

Q.     In  hydraulicking? 

A.     Goes  down. 
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Q.  Goes  down  on  the  bottom  of  the  surface  at  that 
point,  doesn't  it? 

A.  I  don't  think  that  it  could  be  the  bottom  of  the 
surface — you  mean  it  goes — 

Q,    It  goes  down  to  the  surface  along  at  that  point? 

A.     It  washes  down  with  the  balance  of  the  material. 

Q.  Well,  if  you  don't  go  to  bedrock  what  is  to  hinder 
this  gold  from  getting  in  between  the  larger  and  coarser 
pieces  of  gravel? 

A.  Oh,  to  obviate  that  it  is  just  as  well  to  put  your 
sluices  well  up  to  the  point  of  operation. 

Q.  But  the  finer  gold  is  liable  to  be  carried  off,  blown 
off,  washed  off,  into  the  coarse  gravel  at  the  bottom,  isn't 
it? 

A.     There  are  ways  of  preventing  very  much  loss. 

Q.     What  ways  are  there? 

A.    Work  in  benches,  for  one. 

Q.    You  think  it  is  economical  there  ? 

A.  It  can  be  worked  economically  and  not  go  to  bed- 
rock, certainly. 

Q.  Well,  how  do  you  approach  a  piece  of  dirt  or  gravel 
or  land  that  you  are  going  to  hydraulic,  or  mine  by  hy- 
draulicking.  I  wish  you  would  describe  it  to  me  as  near 
as  you  can,  Mr.  Armstrong? 

A.  Why,  it  depends  a  good  deal  upon  the  configura- 
tion of  the  land.  I  would  say,  yes.  How  would  I  work 
on  these  Peabody  and  Wickman  placers?  I  should  oper- 
ate it  off  a  face  of  course. 

Q.  Commence  at  the  bottom  do  you  mean,  or  off  in 
the  river? 
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A.     Not  necessarily, — at  the  outside. 

(^.  Where  were  you  figuring  on  doing  this  when  you 
made  your  estimate? 

A.     1  was  uot  liguriug  on  any  si)ecific  point. 

Q.  Do  you  mean  to  say  that  you  made  an  estimate  of 
the  value  of  this  per  yard  and  did  not  figure  on  any  spe- 
cific point! 

A.     At  wliicli  I  would  start  operations! 

Q.     At  whicli  you  would  conduct  them! 

A.  Not  at  which  I  should  start  them, — certainly  start 
at  the  face  somewheres. 

Q.  Well,  where  did  you  decide  in  making  your  esti 
mate,  where  would  you  commence  in  this  case! 

A.     No,  I  think  not. 

Q.  Well,  can  you  tell  now  where  it  would  be  necessary 
to  do  it  ? 

A.  There  would  not  be  any  necessity  for  any  special 
point.  There  was  numbers  of  places  that  might  be 
started. 

Q.  Where,  in  your  estimation,  would  be  the  best  place 
to  start! 

A.  I  have  not  figured  that  out.  I  know  it  for  a  fact 
that  it  might  be  started  at  a  number  of  different  points  on 
the  front. 

Q.  Now  give  me  your  best  judgment  as  to  the  best 
point  to  start? 

A.  Probably  a  point  somewhere  near  there  (indicat 
ing). 

Q.     Corner  4  of  the  Wickman? 

A.     Somewhere  in  that  vicinity. 
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Q.  Then  you  would  be  projecting  your  water  against 
— in  what  direction,  generally, — we  will  call  it  projecting 
it? 

A.     This  is  west  (indicating)  ? 

Q.     That  is  west. 

A.  Having  cut  into  the  bank  I  could  project  it  west 
or  east. 

Q.     That  would  be  in  the  Columbia  River  wouldn't  it? 

A.  Westerly  or  northerly  or  easterly,  I  will  say  dif- 
ferent in  these  places. 

Q.    Well,  you  would  not  mine  off  the  claim? 

A.    I  mean  to  mine  on  the  claim. 

Q.     So  you  would  not  go  westerly  would  youf 

A.  Yes,  a  westerly  direction,  over  here  (indicating) 
after  I  got  in  the  bank. 

Q.  Then  you  would  cut  the  bank  down  in  what  state, 
generally? 

A.  Oh,  I  would  cut  the  bank  down  with  the  water,  I 
would  undercut  it  probably  from  different  points  making 
one  giant  cut  against  the  other. 

Q.  How  high  above  the  gravel  would  this  point  be  in 
the  vicinity  of  corner  four  of  the  Wickman? 

A.    How  high  above  gravel  ? 

Q.    Yes, — when  you  said  you  would  commence — 

A.     Is  this  corner  4  here  (indicating)  ? 

Q.     No,  this  (indicating)  is  corner  4  of  the  Wickman? 

A.     How  high  above  it? 

Q.    Yes? 

A.    As  I  reacll  it  the  gravel  is  right — a  part  of  the  soil. 
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(^.  I  know,  but  how  lii^h  above  gravel  is  the  point 
where  you  wouUl  start? 
A.  We  would  expose  only  the  surface. 
Q.  Now  this  side  (indicating)  how  would  you  cut  off 
the  bank,  in  a  northerly  direction  generally — in  a  gener- 
al direction  northerly  or  easterly  or  westerly  or  north- 
westerly there? 

A.  Well,  running  east  we  would  have  to  get  water 
down  here  to  the  starting  point  near  corner  4  of  the  Wick- 
man  and  would  bring  that  down  here,  a  big  part  of  it  down 
this  way,  bring  it  over  this  way  (indicating). 
Q.  Which  way  were  you  figuring  on  bringing  it? 
A.  I  didn't  figure  my  point  at  all,  it  would  be  with 
reference  to  the  best  discharge,  the  best  point  of  dis- 
charge, and  from  there  to — 

Q.     Ilad't  figured  on  the  discharge,  the  best  point  of 
discharge? 

A.     I  didn't  figure  on  the  details  at  all. 
Q.     And  yet  you  made  your  estimate  on  the  cost  of  the 
plant  and  the  cost  of  working  it  per  cubic  yard? 
A.     Yes,  sir. 

Q.     Now  you  would  continue  to— you  would  go  along, 
I  assume,  if  I  am  wrong  correct  me,  and  cut  right  along 
the  gravel,  undercut  it,  is  that  right? 
A.     Undercut  beyond  there  and  let  the  bank  in. 
Q.     Then  you  mean  starting  there  on  the  surface  of 
the  gravel  you  would  cut  right  in  on    a  level    approxi- 
mately? 
A.    Level  and  grade. 
Q.     Which  way? 
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A.  Level  and  grade  up  hill,  of  course.  Then  the  sur- 
face we  would  leave  on  there  would  go  off  and  run  up  hilt 
some,  slightly. 

Q.  You  would  continue  that  until  you  cleared  off  the 
claim  above? 

A.    Not  from  one  point  of  operation,  by  no  means. 

Q.    Well,  how  would  you? 

A.  I,  just  as  I  told  you,  Mr.  Avery,  according  to  condi- 
tions. If  I  was  going  to  cut  down  into  two  parts  and  con- 
tinue that  operation  of  the  placer,  I  should  operate  that 
placer  at  points  that  I  considered  was  most  feasible  and 
most  economical  and  that  would  easily  determine  the 
question — and  give  more  strict  attention  to  those  particu 
lar  points  than  I  have  done,  if  I  had  been  going  to  answer 
this  question. 

Q.     Then  you  cannot  give  the  particular  point  in  re 
spect  to  the  questions  I  am  asking, — you  have  not  gone 
into  the  details  of  that? 

A.     Not  at  all. 

Q.     In  the  consideration  of  them? 

A.     Not  at  all. 

Q.  Well,  then,  are  you  able  to  tell  me  how  you  would 
take  off  this  portion  of  the  Wickman  that  is  north  or 
northwest  of  the  point  that  you  said  you  would  originally 
start  from? 

A.  Am  I  unable  to  tell  you  that,  tell  you  how  I  would 
cut  it, — no  I  am  not  unable  to.    I  can  tell  you. 

Q.     You  are  able  to  then? 

A.     Yes  I  am  able  to  tell  you. 
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Q.  1  want  to  know  the  way  you  would  do  it  as  bein^ 
the  most  feasible? 

A.     There  are  three  points.    1  should  probably  have  to 
investigate  the  ground  again  to  give  you  that  informa 
tion. 

Q.     Vou  don't  know  then? 

A.     I  told  you  here  that  I  didn't 

Q.  Then  your  estimate  was  made  without  knowing  the 
most  economical  ways  of  working  that  claim? 

A.  My  estimate  was  made  knowing  that  I  could  work 
the  claim  economically  from  either  one  of  three  different 
points,  two  or  three  different  points. 

Q.  But  you  don't  know  which  would  be  the  most  eco- 
nomical, is  that  right? 

A.  Your  question  is  one  that  is  difficult  to  answer  for 
the  reason  that  T  should  not  place  my  pipe  at  the  same 
point  all  the  time. 

Q.  Well,  for  how  far  would  you  have  it,  being  down 
along  on  this  bank  of  the  Wickman — 

A.     On  the  Wickman? 

Q.  Now  how  long  would  you  have  your  giant  there 
working  up  north  and  northeast? 

A.     Until  I  cleaned  the  gravel  off. 

Q.    All  the  gravel  north? 

A.  At  a  point  most  economical  and  then  I  would  move 
it  to  a  different  point,  at  some  different  place  along  up 
there. 

Q.  Let's  take  the  grade  on  this  point  we  have  here. 
Ton  are  on  the  level  dirt  there  and  you  would  hydraulic 
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on  an  up  grade  up  here,  well,  north  of  that  point,  is  that 

right? 

A.     At  that  point? 

Q.    Yes? 

A.    Probably  not. 

Q.    Well,  how  long  would  you  stay  there? 

A.  I  would  stay  there  just  as  long  as  I  could  work 
more  economically  from  that  point  than  from  an}^  other. 

Q.  How  long  could  you  economically  work  it  from 
that  point, — can  you  tell  now? 

A.     No,  I  cannot  tell. 

Q.     Cannot  tell  anything  about  it? 

A.    No. 

Q.    What  would  govern  you  in  deciding  that  question? 

A.     The  operation. 

Q.    You  mean  the  result  of  the  operation? 

A.     Yes,  sir. 

Q.  Well,  let's  be  a  little  more  definite  than  that.  What 
particular  feature  of  the  operation? 

A.     The  effectiveness  of  the  water  on  the  bank. 

Q.     How  far  would  you  have  to  throw  the  water! 

A.  I  would  not  want  to  throw  it  far.  Well,  probably 
not — 

Q.  Well,  how  far  would  you  have  to  throw  it  in 
order  to  do  it  as  fast  as  you  want  to  do  it  or  to  do  it  in 
the  way  you  think  it  ought  to  be  done? 

A.  I  could  very  readilj^  throw  it  a  hundred  feet  or 
more. 

Q.  Then  I  understand  you  to  say  you  are  unable  to 
tell  at  this  time  whether  or  not  you  would  continue  to 
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lear  off  from  the  point  nortli  of  approximately  corner 
4  after  elianging  your  giant? 

A.    Continuing  north! 

Q.     Yes,  north  and  northeast? 

A.     How  far? 

Q.     Up  to  the  end  of  the  chiini! 

A.  I  certainly  should  not.  I  am  able  to  tell  you 
that? 

Q.  Are  there  any  conditions  that  would— that  could 
exist  that  would  permit  you  to  clear  right  on  up,  after 
you  had  commenced  here  (indicating)  and  keep  on  clear 
up  north  of  you,  to  the  northeast? 

A.  It  might  be  more  desirous  to  throw  somewhere 
else  nearer. 

Q.  Now  how  deep  is  the  gravel  at  that  point,  do  you 
know? 

A.     I  don't  know. 

Q.     I  refer  to  corner  four? 

A.     Yes,  the  bank  here  (indicating). 

Q.     Yes  sir,  how  deep  is  the  gravel  itself! 

A.  The  point  I  speak  of  I  should  estimate  it  to  be  at 
least  25  feet. 

Q.  Well  now  let's  see — we  will  go  up  here  as  far  as 
we  can  on  this  land,  then  you  have  cleared  off  practi- 
cally down  to  the  gravel? 

A.    I  didn't  mention  down  to  the  gravel. 

Q.     AVhat  do  you  mean  then — how  do  you  mean  ? 

A.  I  cleared  the  gravel  down  to  a  certain  level  at 
which  I  was  working  it. 
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Q.  Well,  you  would  be  then  after  you  had  cleared  it 
down  at  least  or  approximately  25  feet  above  bedrock? 

A.     I  would  be? 

Q.    Wouldn't  you? 

A.     By  what  deduction? 

Q.  By  the  deduction  that  you  said  the  gravel  was 
there  25  feet  deep? 

A.     I  didn't  say  that  there  was  any  bedrock. 

Q.  Well,  I  will  change  that  if  you  wish.  Then  you 
would  still  be  25  feet  above  the  bottom  of  the  gravel? 

A.     I  might  be. 

Q.  Well  isn't  that  the  most  logical  deduction,  that 
you  would  be? 

A.  I  cannot  understand  what  that  statement  is  based 
upon.  Perhaps  you  can  make  a  question  that  I  can  an- 
swer a  little  easier. 

Q.  Well,  at  the  point  where  you  have  got  your  giant 
you  said  that  the  gravel  was  there  25  feet  deep,  didn't 
you? 

A.    Approximately. 

Q.  Now  we  have  cleared  to  the  north,  in  our  imagi- 
nary operations,  down  to  the  top  of  the  gravel,  or  at 
least  to  the  level  that  you  are  on,  with  your  giant  in- 
clining up  hill.  Now  isn't  it  a  fact  that  that  incline 
commenced  with  the  point  on  which  you  were  using  your 
giant,  and  below  that  there  would  be  about  25  feet  of 
gravel  probably,  in  depth,  a  gravel  depth  of  25  feet  ? 

A.  I  think  we  are  at  cross  purposes.  I  didn't  mean 
to  be  understood  that  there  was  25  feet  of  gravel  below 
my  operations. 
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Q.    I  understood  you  to  answer  that. 

A.     I  don't  know — the  question  that  was  asked — 

Q.     How  deep  is  the  gravel  at  that  point? 

A.     I  said  approximately  25  feet  as  far  as  I  could  see. 

Q.     That  is  what  I  thought  you  said. 

A.  But  that  is  the  face,  not  the  bedrock,  not  below 
my  operations. 

Q.  How  deep,  how  much  gravel  was  there  below  the 
point  where  you  suggested  starting? 

A.     I  don't  know. 

Q.  When  you  said  that  that  would  be  a  good  place  to 
start  your  operations,  did  you  have  in  mind  how  deep 
the  gravel  was  along  there? 

A.    I  had  a  general  idea. 

Q.     What  was  your  general  idea  as  to  that? 

A.  My  general  idea  was — my  idea  was  that  the  bench 
was  made  up  almost  wholly  of  gravel  except  at  specific 
points. 

Q.  Well  now  will  you  tell  me  if  you  had  an  idea  how 
deep  the  gravel  was  at  that  point  of  operation — did  you 
have  an  idea  how  deep  the  gravel  was  at  that  point? 

A.    No,  I  did  not. 

Q.    You  did  not? 

A.    No. 

Q.  Would  it  make  any  difference  in  your  estimation 
if  you  did  know? 

A.     Of  profit? 

Q.    Yes,  well  anything? 

A.     Cost  of  operation,  etc.? 

Q.    Yes,  sir. 
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A.    If  I  did  know? 

Q.     Yes? 

A.     Not  in  that  particular  operation. 

Q.  All  right,  we  will  say  that  it  went  down  25  feet. 
That  would  not  make  any  difference,  would  it? 

A.     The  bank? 

Q.  It  would  not  make  any  difference  in  your  system 
of  operation,  I  understood  you  to  say  what  the  depth 
was  there,  if  that  would  be  the  theory,  I  am  calling  it 
25  feet,  is  that  satisfactory? 

A.    At  that  point — 

Q.  Then  now  we  have  attempted  to  clear  up  here,  in 
an  imaginary  way,  and  a  plain  having  been  knocked  oft' 
or  scraped  down  to  the  level,  leaving  the  plain  inclined 
up,  it  inclines  up,  does  it? 

A.    Yes,  sir. 

Q.  Now,  after  you  have  got  that  planed  off  to  the 
edge  of — after  that  plain  is  washed  off  extending  to 
the  limits  of  the  claim,  then  what  would  you  do  next? 

A.     To  the  limit  of  what? 

Q.  The  limit  of  the  claim,  after  you  have  swept  the 
claim  off? 

A.     Change  my  operations  to  another  point. 

Q.    Where  would  you  change  it  to  next? 

A.  To  be  determined  entirely  on  conditions,  propo- 
sitions which  might  develop  by  that  other  operation. 

Q.  What  are  the  facts  that  you  would  look  upon  as 
being  decisive  or  a  criterion? 

A.  I  might  decide — I  might  be  decided  by  the  discov- 
ery of  bedrock. 
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Q.  Would  you  expect  to  find  bedrock  in  that  opera- 
tion as  above  pictured? 

A.     I  might  find  it. 

Q.  Well,  it  would  have  gotten  up  there  within  the  25 
feet,  wouldn't  it? 

A.  We  started  at  25  feet  and  we  are  now  going  back 
into  the  hill. 

Q.  Well,  when  you  arrived  there,  you  are  unable  to 
say,  I  take  it,  from  your  present  knowledge  of  the  claim, 
what  you  would  do  next,  is  that  right? 

A.    I  am,  yes  sir. 

Q.  You  would  simply  change  your  base  of  opera- 
tion— what  would  become  of  the  stuff  that  you  knocked 
off? 

A.    From  the  hill,  you  mean? 

Q.     Yes,  sir? 

A.     In  the  Columbia  river. 

Q.     How  would  it  go  off? 

A.     Through  sluices. 

Q.  That  is,  a  sluice  is  a  box  through  which  water 
runs? 

A.    Yes,  sir. 

Q.    What  is  the  size  of  the  boxes? 

A.     Depends  entirely  on  circumstances. 

Q.  What  do  you  think  is  the  proper  size  on  these 
claims  I 

A.     On  this  property? 

Q.    Yes  I 

A.  Depends  entirely  on  the  equipment  how  big  the 
sluice  boxes    I    would    use — sufficient    water    to  pass 
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through,  sufficient  to     cover     the     debris  as  it  passes 

through,  and  the  boulders,  sluices  I  would  say. 

Q.  And  it  would  spout  over  into  the  river  at  the 
bottom  would  it,  is  that  the  way  it  goes  over? 

A.    It  would  go  into  the  river. 

Q.  What  would  happen  to  the  fine  particles  of  gold 
that  are  more  or  less  blown  about  by  the  force  of  the 
water. 

A.     They  would  settle. 

Q.  Settle  in  the  sluice  boxes  at  the  bottom  of  the 
gravel  ? 

A.    Yes,  sir. 

Q.  Well,  this  large  mass  of  water  down  there  all 
goes  over  the  sluice  box  does  it? 

A.    Pretty  much  all  of  it,  yes. 

Q.  Do  you  know  what  the  usual  waste  is  in  hydraulic 
mining? 

A.    Don't  exceed  5  per  cent. 

Q.    That  has  been  your  experience  has  it? 

A.  That  has  been  my  experience, — sometimes  much 
less. 

Q.    Never  more? 

A.    If  it  did  it  would  be  a  waste. 

Q.     It  could  not  be  any  more? 

A.     Should  not  be  any  more. 

Q.  Well,  you  have  a  series  of  sluice  boxes  in  connec- 
tion with  the  face  of  the  drift  that  you  are  cutting 
against,  I  believe  you  call  that  a  drift,  you  know  what  I 
mean? 

A.    Yes,  along  the  face, — it  is  below  it. 
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Q.     It  is  below  f 

A.     Yes. 

Q.  Well,  does  all  the  dirt  that  falls  fall  in  the  sluice 
boxes  ? 

A.     It  doesn't  fall  in,  it  goes  through  it. 

Q.     How  does  it  get  in  the  sluice  boxes! 

A.     The  water  carries  it  there. 

Q.  Well,  you  have  got  to  use — I  have  forgotten  what 
you  said  it  was — that  term — that  means  that  you  cut 
in  the  bank  at  the  bottom  so  that  it  will  undermine  it, 
and  it  will  fall  down,  that  that  right? 

A.     Yes,  sir. 

Q.     Where  does  it  fall? 

A.     Falls  in  the  raceway. 

Q.     What  is  the  raceway? 

A.  It  is  the  area  of  ground  above  the  sluice  boxes 
that  has  been  washed  over. 

Q.  Well  then  does  it  go  through  the  raceway  into  the 
sluice  boxes? 

A.     It  does. 

Q.     Is  the  sluice  box  at  the  end  of  the  raceway? 

A.     I  don 't  know  what  you  term  the  end. 

Q.     Well,  has  it  an  end? 

A.     It  has  an  outside  limit. 

Q.     What  is  the  size  of  the  raceway? 

A,  Depends  entirely  on  the  conditions  and  circum- 
stances. 

Q.  I  mean  the  raceway  you  would  use  on  these  claims 
— what  would  be  its  dimensions? 

A.     I  don't  know. 
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Q.     Haven't  figured  on  that? 

A.     No,  depends  on  the  height  of  the  bank. 

Q.  You  might  find  conditions  there  that  would  alter 
your  estimate,  might  you  not,  Mr.  Armstrong? 

A.    Highly  improbable. 

Q.  Let's  go  back.  We  wash  a  streak  clean,  a  space 
clean,  a  space  up  above,  up  to  the  north,  inclined  up  to 
the  north,  inclined  north  up  the  bar,  about  how  much 
of  an  incline  on  that  particular  work  that  we  are  hy- 
draulicking? 

A.  That  would  be  governed  entirely  by  circumstances, 
Mr.  Avery.  I  cannot  tell  the  grade  of  the  sluice  boxes, 
I  should  be  governed  entirely  by  conditions  there,  which 
might  vary,  things  to  vary  the  sluice  boxes. 

Q.  How  would  you  then  work — much  of  the  dirt,  much 
of  the  fine  particles  of  gold  would  go  down  on  the  gravel 
plain  that  we  have  worked  out,  wouldn't  it? 

A.     You  are  going  to  take  care  of  part  of  the  gold. 

Q.     How  would  you  do  it? 

A.     Two  ways. 

Q.    Which  way  would  you  do  it  here? 

A.  I  should  make,  in  the  first  place,  my  raceway  very 
short  and  small,  that  is  one  way. 

Q.    Why  would  you  do  that? 

A.  In  order  that  the  gold  would  not  travel  around 
over  the  territory  before  arriving  at  the  sluice  boxes. 

Q.     How  long  would  you  think  it  should  be  made? 

A.     Which,  the  raceway? 

Q.    Yes? 
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A.    Oh,  I  could  not  tell  you  exactly,  it  would  be  gov 
erned  entirely  by  local  conditions. 

Q.     What? 

A.  If  1  am  cutting  100  feet  deep  you  would  have  to 
have  the  raceway  much  longer  tlian  you  would  for 
twenty-live  feet  deep— at  different  points  of  depth  and 
varying  elevations,  you  cannot  tell. 

Q.  It  all  has  something  to  do  with  the  question  of 
economical  work  there  doesn't  it? 

A.  To  a  man  that  understands  his  business  the  cost 
don't  vary.    It  is  just  a  matter  of  knowing,  that  is  all. 

Q.  Don't  experts  generally  spend  more  of  an  effort 
in  examining  a  claim  than  you  did  this  one  before  giv- 
ing an  opinion  as  to  its  possibilities  for  hydraulic  min 

ing? 

A.     In  some  cases  they  spend  less.    I  could  cite  one. 

Q.  Now  how  would  you  secure  this  25  feet  of  gravel 
that  we  were  on  top  of.  You  cut  another  area  as  I 
understand  it! 

A.     You  cut  another     area— my     understanding  was 
that  in  the  previous  question  the  25  feet  of  gravel  had 
reference  only  to  the  gravel  in  the  face  that  I  was  tell 
ing  you  about,— it  was  not  how  much  gravel   was  ex 
posed  beyond, 

Q.  Let  us  take  it,  then,  as  illustrating,— you  said  it 
didn't  make  any  difference,  the  depth  of  bedrock— as 
illustrative  we  take  the  depth  or  supposed  depth  of  25 
feet  along  the  place  where  we  were  working  or  below 
the  place  where  we  wore  working! 
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A.  I  don't  know  that  we  assumed  that.  I  did  not  so 
understand  it. 

Q.  Well,  how  would  you  get  that  off — how  would 
you  secure  it  or  the  gold  in  it? 

A.     The  lower  part? 

Q.     Yes,  below  \U 

A.  If  I  operated  as  we  have  suggested,  which  I  mig};(: 
not  do,  I  should  start  in  as  before  and  cut  it  down. 

Q.     Where  would  you  cut  from  then! 

A.  Cut  from  a  point  on  the  river,  at  the  Nespeelm 
down  in  this  point  (indicating)  approximately  there. 

Q.     Down  near  corners  four  and  five  of  the  Peabody? 

A.    In  that  vicinity. 

Q.  Then  you  would  have  coarser)  gravel  wouldn't 
you  to  the  East  of  it? 

A.     I  might  have. 

Q.  And  you  would  take  off  that  25  feet  of  ground 
in  the  same  way  that  you  took  off  the  first? 

A.     Practically  the  same  way. 

Q.    What  did  you  say? 

A.     Practically  the  same  way. 

Q.     How  far  back  would  you  go  with  it? 

A.     I  should — 

Q.     To  the  end  of  the  claim? 

A.  I  should  have  to  modify  my  statement  there  by 
stating  that  I  had  no  idea  that  the  gravel  is  any  coarser 
at  that  point  than  it  was  higher  up. 

Q.     Gravel  grows  coarser  as  it  goes  down,  doesn  't  it  ? 

A.     Depends  entirely  on  circumstances. 

Q.    Is  that  not  unusual? 
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Mr.  HLAIR:     I  object  to  timt  as  iiiimaterial. 

A.  In  as  much  as  gravel  is  not  laid  down  at  the  same 
time  it  might  or  mij^ht  not  he  a  fact. 

Q.     Then  you  say  it  is  not  so? 

A.     I  didn't  say  so. 

Q.     Didn't  say  sot 

A.  1  said  in  as  much  as  the  gravel  is  not  laid  down 
at  the  same  time  the  gravel  in  the  last  25  feet  may  have 
no  relation  whatever  to  the  upper  layer  of  gravel  that 
we  have  washed. 

Q.  Tlien  you  are  not  saying  whether  gravel  usually 
gets  coarser  as  it  goes  down? 

A.     No,  in  as  much  as  it  might  or  might  not. 

Q.  Well,  Mr.  Armstrong,  do  I  understand  you  to  say 
you  would  go  through  the  same  process  back  up  to  the 
bank,  up  to  the  northern  part  of  the  claim  again? 

A.  I  didn't  say  so,  Mr.  Avery.  In  fact,  I  wish  to 
object  as  I  didn't  say  I  would  go  through  this  same 
operation  and  I  wish  to  object  to  it. 

Q.  How  far  do  you  want  to  be  carried  up — to  the 
toj)  of  the  claim? 

A.  I  would  be  governed  entirely  by  circumstances  on 
the  ground.  The  method  of  operation  is  one  which  no 
man  can  tell  until  he  is  there  and  sees  the  character  of 
the  gravel  and  the  way  you  would  move  the  gravel  is 
governed  by  the  way  you  would  handle  it  with  water. 
I  would  outline  a  plan  as  I  went  along  that  would  be 
adapted  to  my  process,  but  my  figures  have  been  amply 
high  in  the  estimation  of  cost. 

Q.     Do  you  say  it  makes  any  difference  whether  you 
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are  cutting  way  up  to  the  top  of  the  claim  or  part  of 

the  way  or  whether  you  are  on  bedrock  or  not? 

A.  Decidedly  it  makes  a  difference  in  operation 
whether  I  am  on  bedrock  or  not. 

Q.    Yes? 

A.  I  could  probably  reduce  that  figure  a  little  if  I 
was  on  bedrock. 

Q.  If  there  was  gravel  still  existing  above  bedrock 
you  would  still  think  it  would  be  a  profitable  method  of 
mining  ? 

A.    Most  decidedly  so. 

Q.  Has  your  mining  been  largely  or  to  any  degree 
above  bedrock? 

A.    I  have  mined  above  bedrock. 

Q.  Has  it  been  largely  or  to  any  considerable  degree 
above  bedrock? 

A.     I  have  operated  several  seasons  above  bedrock. 

Q.     How  many  seasons? 

A.    At  least  three. 

Q.     How  many  years  have  you  been  hydraulic  mining? 

A.     Hydraulic  mining? 

Q.  You  have  stated  once  but  I  have  forgotten  what 
is  it? 

A,     I  will  approximate  it  about  ten. 

Q.     Where  did  you  work  this  claim  above  bedrock? 

A.     On  the  Swauk, — that  is  one  place. 

Q.     Where  is  the  other  place? 

A.  We  worked  some  part  of  the  ground  in  Southern 
Oregon,  part  of  it  above  bedrock. 

Q.     How  much  above  bedrock? 
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A.     Oil,  several  feet — 20. 

(J.     What  kind  of  bedrock  was  it? 

A.     Hedrock  tliere — there  was  some  granite. 

Q.  Now,  Mr.  Ainistron*,',  t;ike  this  supposition  of 
commencing  down  here— 1  think  you  started  to  tell  how 
you  would  get  the  water  to  that  point  near  cornor  four 
of  the  Wicknian? 

A.     How  I  should  get  it  there? 

i^.     Ves, — by  steel  pipe? 

A.     Yes. 

Q.     I  assume  you  put  it  there  by  pipe? 

A.  You  would  have  a  waste  pipe  or  cary  it  down  in 
an  open  ditch— this  ditch  liere. 

Q.  Do  you  mean  by  that  that  you  would  carry  it 
along  the  North  line  of  the  claim  and  around  north  of 
the  point  of  operation? 

A.     Practically. 

Q.     How  would  you  take  it  from  there  to  the  giant? 

A.     By  steel  pipe. 

Q.     Steel  pipe? 

A.     Yes,  sir. 

Q.  Then  this  steel  pipe  was  to  go  to  the  giant  from 
that  point? 

A.     Yes,  you  understand  this  is  a  high-line  ditch. 

Q.     What  do  you  mean? 

A.  It  is  a  high-line  ditch  to  take  the  water  from  the 
dam,  on  this  level  shown  on  this  photograph  here  is  a 
high-line  ditch  level. 

Q.     You  are  referring  now  to  exhibit  **I"? 

A.     Yes  sir.     I  would  carry  that  around  the  bluff. 
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Q.  Can  you  indicate  ai^proximately  on  exhibit  4  where 
this  ditch  would  be,  reaching  around  the  bluff? 

A.  I  suppose  about  6,000  feet  from  the  point  of  in- 
take. 

Q.  Do  you  mean  it  would  be  practically  along  the 
north  line  of  the  claim? 

A.    Above  that. 

Q.     Above  the  claim,  would  it? 

A.    Yes,  above  it. 

Q.     It  would  be  outside  the  limits  of  the  claim? 

A.     Oh,  yes. 

Q.  Did  you  say  something  about  using  the  waste 
water  ? 

A.    Yes,  sir. 

Q.     That  ditch  then  you  would  use  for  waste  water? 

A.    Yes,  that  ditch. 

Q.  Now  will  you  explain,  Mr.  Armstrong,  how  you 
do  that,  how  you  use  that  ditch  for  waste  water? 

A.  Why,  connect  it  at  points  where  not  connected 
with  the  flume  and  such  water  as  I  do  not  want  for 
placer  operations  I  should  put  into  the  waste  water 
ditch  and  take  it  around  to  a  point  where  I  could  use  it 
for  running  into  the  sluices. 

Q.  Then  you  do  not  depend  entirely  upon  the  steel 
pipe  water  for  the  water  that  goes  through  the  sluices? 

A.    No. 

Q.  Now,  Mr.  Armstrong,  we  had  quite  a  little  dis- 
cussion about  the  amount  of  material  north  of  corner 
4  of  the  Wickman.     Now  in  the  operation  of  this  mine 
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as    you    fontemplated    when    you    mude    your  estimate 

wliere  would  you  put  your  giant  or  nmrliine? 

A.     I  sliould  he  governed  hy  conditions  entirely. 

Q.     Entirely  T 

A.  Yes  sir — that  would  develop  and  had  already  de- 
veloped. 

Q.  That  would  develop  ;nul  wliicli  are  already  de- 
veloped f 

A.  Which  might  develop  and  which  are  already  de- 
veloped. 

Q.     Which  are  tliose  that  are  already  developed! 

A.  Those  that  are  already  developed  would  be  con- 
ditions which  would  permit  of  the  best  disposal  of  the 
tailings  and  the  shortest  length  of  pipe. 

Q.  What  are  those  conditions  which  are  not  developed 
now? 

A.  They  would  be  the  conditions  of  bedrock  or  strati- 
fication or  other  things  perhaps. 

Q.  Well  now  you  have  named  bedrock  and  stratifica- 
tion. In  what  respect  would  bedrock  or  stratification 
influence  you  in  mining  the  claim  by  hydraulic  process! 

A.     Bedrock  would  depend  entirely  on  its  occurrence. 

Q.     AVhai  do  you  mean  by  occurrence! 

A,     I  said  occurrence. 

Q.     You  spoke  about  stratification? 

A.  As  to  stratification, — I  mean  by  that  that  it  would 
depend  partially — possibly — on  the  character  of  the 
gravel  in  the  bank  below  it. 

Q.  This  stratification — is  that  an  important  element 
in  the  consideration  of  this  question! 
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A.    It  might  reduce  the  cost  of  operation. 

Q.     Might  it  increase  the  cost  of  operation?  ' 

A.     Possibly,  not  probably. 

Q.  Would  the  bedrock  increase  the  cost  of  operation 
it? 

A.    It  would  not  increase  it? 

Q.     Wherein  would  stratification  influence  the  cost? 

A.  There  is  a  possibility  of  the  gravel  being  uniform 
all  the  way  up  and  down. 

Q.  In  what  respect  does  uniformity  of  gravel  influ- 
ence the  cost? 

A.  Oh,  there  is  some  influence  on  it — it  has  some  in- 
fluence. 

Q.    In  a  great  degree? 

A.  Depends  entirely  on  circumstances.  I  don't  imag 
ine  that  the  ground  would  be  influenced  as  to  cost  mate- 
rially by  what  might  be  uncovered  except  as  to  bedrock. 

Q.     All  right  now,  we  will  cancel  stratification? 

A.     All  right. 

Q.  Wherein  does  bedrock  influence  the  cost  of  pro- 
duction? 

A.     It  might  reduce  it.     I  will  not  say  that  it  would. 
Q.     It  might  reduce  it? 
A.    It  might. 

Q.  In  what  respect  would  it  reduce  it— how  would  it 
affect  it? 

A.     It  might  lay  at  an  angle  or  it  might  be  of  a  char- 
acter that  we  could  have  more  sluiceway — sluiceways. 
Q.     Wherein  does  angle  affect  it? 
A.     That  would  be  the  pitch. 
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(^.  The  pitch — 1  understood  you  to  say  angle,  so  I 
said  angle  T 

A.  Wt'll,  if  it  pitflu'd  directly  to  the  work  it  would 
reduce  tiie  cost  inati'i  iaily  ? 

g.     Why! 

A.  Because  it  would  facilitate  the  movement  of  the 
gravel. 

CJ.  Then  would  it  make  a  great  deal  of  difference  be- 
tween the  conditions  if  you  did  not  find  any  bedrock 
and  as  if  you  found  bedrock  as  you  have  last  described! 

A.  If  I  should  find  it  as  last  described  it  might  re- 
duce the  cost  somewhat,  i)robably  would  reduce  the  cost 
somewhat. 

Q.     Somewhat? 

A.     Yes,  sir. 

Q.     Is  that  a  material  feature  in  the  operation? 

A.  No,  not  material.  I  have  not  based  my  estimate 
upon  finding  bedrock. 

Q.  Then  we  can  cancel  bedrock — cancel  that  from 
what  you  said? 

A.     All  right,  let's  do. 

Q.  Well  now  assuming  that  you  know  what  you  do 
know  now  in  connection  with  the  claims  from  observa- 
tion, with  your  known  facilities  for  dumping,  etc.,  where 
would  you  next  commence  to  operate? 

A.     With  what  I  do  know  now,  you  mean? 

Q.     Yes,  sir? 

A.  Well  as  I  say  it  would  depend  on  the  area  that 
we  would  have  removed — will  depend  upon  the  area  that 
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we  remove,  upon  that  would  depend  the  future  opera- 
tions and  the  point  of  future  operations. 

Q.  The  only  things  that  you  did  not  know  were  strati- 
fication and  bedrock  and  we  have  practically  disposed 
of  them  and  I  thought  now  we  could  find  out  about  how 
you  would  next  commence  to  work? 

A.    I  could  work  all  these  places  on  the  claims. 

Q.    Where  would  you  next  set  your  giant  I 

A.  There  is  no  answering  the  question  you  ask.  I 
cannot  answer  it  until  I  get  on  and  clear  off,  just  exactly. 

Q.  Can  you  tell  approximately, — I  don't  mean  within 
a  yard? 

A.  I  cannot  tell  where  I  should  set  the  giant  at  all 
until  I  see  the  ground.  I  might  want  to  take  the  water 
out  of  another  point  and  might  not.  It  would  depend 
entirely  on  where  we  would  operate  the  giant. 

Q.  I  thought  there  was  nothing  but  stratification  and 
bedrock  that  would  influence  your  decision  as  to  that? 

A.     As  to  where  I  should  operate? 

Q.  Then  you  don't  know  how  you  would  commence 
to  knock  off  the  rest  of  the  dirt,  is  that  right? 

A.  No,  I  do  not,  of  course,  know  just  exactly  at  what 
point  I  should  start. 

Q.  You  have  not  figured  on  the  amount  of  dirt  you 
would  have  to  remove,  have  you? 

A.     From  what  point? 

Q.  From  the  whole  claim,  all  that  was  workable  as 
placer? 

A.  There  are  several  years  operation  there  with  all 
the  water  that  is  available.     That  is  sufficient. 
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Q.     Hut  you  don't  know  how  much  it  is  in  cubic  yards t 

A.  Well,  I  could  not  arrive  at  an  estimate, — I  have 
not  estimated  it.    A  good  many  million  cubic  yards. 

Q.  How  could  you  estimate  it  when  you  don't  know 
where  bedrock  is? 

A.     I  am  estimating  everything  above  the  river. 

Q.     Estimating  above  the  river? 

A.  I  am  estimating  above  the  river  at  that  side  and 
an  equal  depth  on  the  other  side. 

Q.  How  far  up  in  the  panhandle  does  your  estimate 
include? 

A.  At  a  point  where  the  Peabody  makes  a  turn  above 
the  cabin. 

Q.     Well,  by  looking  at  exhibit  4  can  you  tell? 

A.     I  think  likely  along  there  I  should  say  (indicating). 

Q.  Now  you  have  put  your  finger  on  there  immedi- 
ately on  their  immediately  under  the  *'h"  in  the  words 
"Improvement  3  ditch"  on  the  Peabody? 

A.     Approximately  at  that  point. 

Q.  And  the  rest  of  the  panhandle  is  not  workable  I 
assume  as  a  mine,  is  it? 

A.     As  placer? 

Q.     I  meant  to  say  that? 

A.     I  will  confess  to  not  knowing. 

Q.     You  made  no  examination  of  that? 

A.  Never  with  a  view  of  working  it  as  placer,  that  is 
for  gold. 

At  this  point  the  hearing  was  adjourned  until  10 
o'clock  A.  M.  July  23rd,  1909. 

Spokane,  Wash.,  July  23rd,  1909.    10  o'clock  A.  M. 


734  United  States  of  America  vs. 

Testimony  of  L.  K.  Armstrong. 

Plearing  continued  pursuant  to  adjournment.  All  par- 
ties being  present. 

L.  K.  AEMSTRONG,  recalled  for  further  examination. 
CROSS   EXAMINATION,  Cont'd. 
By  Mr.  AVEEY: 

Q.  You  say  that  you  use  giants  at  the  end  of  this 
steel  pipe? 

A.    We  do. 

Q.  Well  a  giant  is  really  an  abreviation  of  a  former 
name  giant  nozzle,  isn't  it — an  abbreviation  of  a  former 
name — isn't  a  giant  simply  a  large  nozzle! 

A.  Well,  a  nozzle,  Mr.  Avery,  is  only  a  part  of  a 
giant — might  consider  it  so  perhaps.  However,  in  hy- 
draulic engineering  and  mining  a  nozzle  is  a  distinct 
part  of  a  giant. 

Q.    What  is  the  nozzle  of  a  giant? 

A.  The  nozzle  is  the  machinery  at  the  point  of  eject- 
ment. 

Q.     The  machinery? 

A.     The  appliance,  we  will  call  it. 

Q.  State  the  nature  or  describe  the  appliance  or  ma- 
chinery at  the  point  of  ejectment? 

A.  It  is  a  circular — a  tubular  metal  having  a  circular 
orifice  inside. 

Q.    It  is  just  a  hole,  isn't  it? 

A.     A  hole  is  a  hole,  but  this  to  cover  the  hole. 

Q.    What? 

A.  It  is  the  metal  which  surrounds  the  hole,  as  ,you 
call  it. 

Q.     Then  is  it  any  different  in  its  general  characteris- 
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tics  from  the  nozzle  that  we  use  to  sprinkle  lawns — in 

its  general  characteristics  and  features T 

A.     Broadly  you  may  say  similar. 

Q.     Now  what  is  a  giant? 

A.     The  part  to  which  the  nozzle  is  held. 

Q.     Will  you  describe  that? 

A.  It  is  attached  to  the  end  of  the  pipe  and  serves 
as  a  controller  of  the  water — a  controller  and  a  reducer 
— controller  of  the  water  and  reducer,  I  might  call  it, 
of  the  superficial  area. 

Q.  Well  then  in  its  general  characteristics  and  fea- 
tures it  is  not  very  much  different  from  the  part,  the 
brass  part  that  is  back  of  the  nozzle  of  a  hose  for  lawn 
watering,  is  it? 

A.     Broadly — 

(Question  read). 

A.  The  purpose  it  answers  is  the  same  practically, 
that  is,  to  reduce  the  diameter  of  the  pipe  and  give  it 
greater  force,  to  give  the  water  greater  force. 

Q.  In  other  words  the  giant  reduces  the  size  of  the 
stream  and  consequently  increases  the  force  from  the 
in  the  pipe  to  that  in  the  aperture  where  it  is  ejected, 
just  the  same  as  in  a  lawn  sprinkler! 

A.    Yes,  sir. 

Q.  And  do  you  not  recall  that  the  original  name  of  the 
nozzle  as  a  whole  as  distinguished  from  the  aperature 
that  last  feels  the  water,  was  a  giant  nozzle? 

A,     The  original  name? 

Q.    Yes,  sir. 

A.     The  name  first  originated  in  different  forms,  that 
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is,  the  names  have  originated  by  different  manufactur- 
ers at  different  times  and  different  places  and  the  gen- 
erally accepted  name  for  the  machinery  and  appliance 
which  I  have  attempted  to  describe  roughly,  is  a  giant. 

Q.  You  don't  know  that  they  were  formerly  called 
giant  nozzles,  and  they  just  dropped  the  "nozzle"? 

A.  I  don't  know  that  they  were  then  called  "giant" 
at  all.     Might  have  been  called  something  else. 

Q.     But  what  you  don't  know? 

A.  It  is  simply  a  term  which  manufacturers  have 
used,  the  generally  accepted  name  of  the  machinery  and 
appliance  which  I  have  attempted  to  describe  is  at  the 
precent  time  "a  giant,"  and  has  been  for  some  years. 

Q.  But  you  don't  know  what  it  was  called  prior  to 
that? 

A.  It  was  called  half  a  dozen  different  names  by 
different  manufacturers. 

Q.     What  were  they,  do  you  know? 

A.  I  will  have  to  call  to  mind — it  might  have  been 
called  a  half  a  dozen  different  names,  different  names 
used  by  different  manufacturers,  a  name  by  which  they 
could  identify  those  of  their  manufacture  from  others, 
one  of  them  was  a  monitor. 

Q.    Anyway  you  cannot  recall? 

A.  Oh,  I  don't  recall  just  this  instant. — I  know  there 
were  other  names. 

Q.  Now  in  speaking  of  the  cost  of  perfecting  this 
hydraulicking  plant  up  there,  one  of  the  items  you  men- 
tioned was  a  flume  around  the  foot  of  the  hill  6,000  feet 
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to  carry  3,000  to  5,000  indies  of  water.     Now  at  how 

much  did  you  figure  that? 

A.     Around  the  face  of  tlie  hill, — not  along  the  foot. 

Q.  1  have  it  down  here  foot.  Don't  you  think  you 
said  foot  possibly,  or  the  face — it  is  immaterial,  but  I 
think  you  said  foot,  but  if  you  say  front,  why  it  is  the 
same  thing? 

A.     I  meant  if  I  said  foot,  I  meant  front. 

Q.  Thcit  is  what  the  word  w.mld  suggest  to  myself. 
Now  how  much  did  you  estimate  that  would  cost? 

A.    The  flume? 

Q.    Yes,  sirt 

A.     1  did,  I  estimated  the  cost,  I  think. 

Q.  Well  don't  you  know  what  you  estimated  the  cost 
to  be? 

A.     No,  but  I  can  tell  you  roughly.    Including  mate- 
rial, the  building  of  the  trestle,  labor, — I  don't  recall 
the  estimate,  but  I  will  make  a  statement  as  to  the  esti 
mate. 

Q.     Well,  did  you  make  an  estimate? 

A.     Did  I  make  an  estimate? 

Q.     Yes? 

A.  I  certainly  made  an  estimate — possibly  made  an 
estimate. 

Q.     But  you  don't  recall  now  what  it  was? 

A.  In  part — I  don't  recall  any  specific  part  of  it.  T 
recall  the  whole  as  I  worked  it  out,  the  whole  of  it. 
That  was  something  in  excess  of  $50,000.00.  I  don't  be- 
lieve I  would  care  to  commit  myself  on  that  just 
now  because  I  would  have  to  get  my  old  figures  if  I 
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did.  I  will  make  this  statement,  that  my  statement  as 
to  cost,  my  figuring  on  the  cost  and  the  statement  based 
on  it  was  based  on  each  separate  item  and  figured  out. 

Q.  Well,  then,  1  will  ask  you  how  much  it  would  cost 
to  put  the  flume  around  the  foot  of  the  hill,  6,000  feet, 
to  carry  3,000  to  5,000  inches  of  water? 

A.    Front  of  the  hill,  you  mean? 

Q.    Front  of  the  hill,  yes? 

A.  It  would  form  a  considerable  part  of  the  total  fig- 
ures gives  in  the  estimate  here. 

Q.     How  great  a  part? 

A.    A  considerable  part. 

Q.     How  great  a  part? 

A.     Not  less  than  40  per  cent. 

Q.     That  is  the  flume,  isn't  it?. 

A.  That  is  the  flume  around  the  face  of  the  hill,  not 
the  foot  of  the  hill  as  you  stated. 

Q.     Around  the  front  of  the  hill? 

A.    Around  the  front  of  the  hill. 

Q.     How  much  did  you  fig-ure  that  flume  to  be  ? 

A.  Depends  on  the  grade.  My  figures  were  probably 
low.  Probably  that  would  have  to  be  raised  if  we  should 
change  the  grade.  It  depends  on  the  amount  of  water 
we  should  want  to  put  through. 

Q.    What  grade  did  you  figure  on? 

A.  Two  or  three  figures,  either  one  of  which  might 
have  to  be  changed — four  feet  by  six,  you  could  do  it 
with  70  feet  of  lumber  a  lineal  foot,  that  is  the  basis  I 
figured  on  for  the  flume,  70  feet  of  lumber  for  a  lineal 
foot  without  figuring  on  the  trestle  at  all. 
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Q.  Dill  you  say  something  about  bridge  work  in  con- 
net'tion  with  that? 

A.     I  (lid. 

Q.     What  is  tliat,  you  mean  the  trestle,  I  suppose? 

A.     Yes,  sir. 

Q.  How  much  would  the  trestle  and  the  bridge  work 
cost? 

A.  I  didn't  figure.  That  is  not  in  my  estimate  except 
in  a  rough  way.  I  figured  that  the  bridge  work  and  the 
trestles  would  cost  at  least  25  per  cent  of  the  cost  of  the 
flume,  meaning  outside  of  the  cost. 

Q.  Well,  didn't  you  figure  on  the  bridge  work  and 
the  trestles  in  your  estimate  of  $50,000.00? 

A.     No,  it  would  go  (wqv  (liat  with  it. 

Q.  You  didn't  mean  to  include  that  in  your  estimate 
then? 

A.  My  figures  were  low,  as  a  matter  of  fact,  for  that, 
1  am  quite  well  satisfied,  not  sufficient. 

Q.  Well,  your  statement  as  I  understood  it  included 
the  flume,  if  I  am  mistaken  I  just  want  to  correct  my- 
self, that  is  all? 

A.     I  do. 

Q.     You  didn't  include  it? 

A.  I  did  include  it  in  this  way  that  I  have  just  stated. 
I  included  the  whole  cost  then, — I  am  not  certain  it  would 
take  to  build  the  flume  what  I  stated,— $50,000.00. 

Q.  Then  $50,000.00  was  not  necessarily  an  accurate 
estimate  ? 

A.    Not  at  all.    I  estimated  that  as  the  minimum. 


740  United  States  of  America  vs. 

Testimony  of  L.  K.  Armstrong. 

Q.  How  much  did  you  estimate  the  pressure  boxes  at 
suitable  points  would  cost? 

A.  Pressure  boxes  don't  carry  very  much  lumber. 
The  question  of  suitable  points  would  be  determined  as 
I  stated  yesterday  in  the  delivery  of  the  water,  which 
would  be  at  intervals  along  the  front  of  the  hill. 

Q.    Weren't  they  included  in  the  estimate? 

A.    Yes,  sir. 

Q.     How  many  pressure  boxes  would  there  be? 

A.     Oh,  not  to  exceed  six. 

Q.     What  are  they  for,  Mr.  Armstrong? 

A.  Simply  to  accumulate  a  uniform — enough  water 
to  make  a  uniform  pressure, — don't  need  to  be  large — 
to  exclude  the  sand, — or  sand  boxes  I  should  advise  for 
excluding  the  sand  from  the  pipe. 

Q.  How  much  do  you  figure  the  construction  of  a 
ditch  at  the  lower  level  which  with  the  flume  to  convey 
placer  water  or  sluicing  water — ? 

A.     The  construction  of  a  ditch? 

Q.     How  much  did  you  figure  the  ditch? 

A.  This  is  practically  the  figure.  I  didn't  figure  any 
cost  whatever  in  completing  the  ditch  on  there,  the  com- 
pletion of  it,  the  intervals  between,  by  the  erection  of 
a  flume. 

Q.     That  was  included? 

A.     That  was  included,  yes  sir. 

Q.  How  much  did  you  figure  it  would  cost  to  com- 
plete the  ditch? 

A.  I  didn't  figure  on  it  separate  at  all  as  I  stated. 
I  did  figure  it  separately  but  not  the  total.    I  have  for- 
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gotten  what  1  made  that  including  the  lumber  and  cost 
of  labor.  The  cost  of  labor  would  be  about  60  per  cent 
I  suppose  of  the  cost  and  the  lumber  would  cost  $10  per 
M., — not  less  than  $5.00. 

Q.  Are  you  able  to  say  at  this  time  how  much  you 
estimated  the  completion  of  the  ditch  to  be  I 

A.     Under  a  separate  item! 

Q.    Yes,  sir. 

A.    I  am  not. 

Q.  What  do  you  mean  to  include  by  the  expression, 
in  substance,  "with  equipment  consisting  of  pipes,"  I 
think  I  have  it,  I  may  be  wrong  about  that — is  that  right, 
Mr.  Armstrong? 

A.     You  are  figuring  on  the  lumber  bill  are  you  now? 

Q.  I  have  it  down  in  addition,  you  said  "for  equip- 
ment."    What  equipment  did  you  refer  to? 

A.  I  referred  to  the  equipment  of  the  placers  by — 
pipe  would  be  included. 

Q.    AVell,  was  that  included  in  the  cost  of  the  flume? 

A.    Yes,  included  in  the  total  cost. 

Q.  Well,  just  tell  me  the  different  items  which  you 
referred  to  as  equipment? 

A.     The  pipe  and  giant  and  standpipe. 

Q.     The  equipment  was  the  giant? 

A.  I  didn't  say — but  the  pipe  is  a  giant — the  pipe  and 
giant — the  standpipe  and  air  escape  and  flumes  or 
sluices  I  would  say — sluices. 

Q.    Anything  else  that  you  recall? 

A.     As  equipment? 

Q.     Yes? 
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A.  Well,  there  would  be  the  material  that  would  go 
with  the  sluices. 

Q.    You  mean  by  that  the  wood  part? 

A.     Yes,  wooden  material  and  the  different  riffles. 

Q.  And  what  pipe  did  you  refer  to  when  you  com- 
menced the  list — the  steel  pipe? 

A.    Yes,  on  the  steel  pipe. 

Q.     How  much  did  you  figure  that  would  cost? 

A.  That  would  depend — the  cost  would  be  about 
$2.50  to  $4.00  per  foot  delivered  on  the  ground  and  put 
in  place. 

Q.    $2.50  to  $4.00? 

A.    Yes,  a  foot. 

Q.     How  much  did  you  figure  the  total  of  that? 

A.     The  pipe? 

Q.    Yes,  sir. 

A.     I  don't  recall  the  exact  figure  on  that. 

Q.  Did  you  figure  that  you  would  have  $2.50  or  $4.00 
pipe? 

A.  Well,  I  figured  I  would  have  both — the  price  of 
pipe  varies  from  $2.50  up  to  a  very  high  price.  You 
cannot  tell  about  what  price  the  pipe  is  going  to  be 
until  you  get  it,  so  I  figured  what  I  would  consider  safe. 

Q.    How  many  feet  of  pipe  would  it  take? 

A.  Take  more  than  a  thousand  feet — probably 
three  thousand — possibly  more. 

Q.     Did  you  figure  on  one,  two  or  three  thousand  feet? 

A.  I  don't  recall  exactly  what  I  figured  on,  but  I  con- 
sidered I  figured  on  three  thousand  feet,  possibly  more, 
as  I  stated. 
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Q.  You  don't  know  how  much  then  you  did  estimate 
that  would  cost  in  this  phintf 

A.  You  could  put  the  minimum  length  of  pipe  at 
3,000  feet  and  the  absolute  cost  about  $2.50  a  foot — 
above  that. 

Q.  The  mininiuiii  pipe  3,000  feet  and  the  cost,  the 
minimum  cost  at  $2.50  f 

A.     I  said  above  $2.50. 

Q.     Well  the  minimum  cost  a  foot  was  above  $2.50? 

A.     I  didn't  exactly  put  it  that  way. 

Q.  Wlieu  you  said  gates  in  making  this  estimate, 
what  gates  did  you  refer  to  Mr.  Armstrong? 

A.  There  would  be  a  gate  at  any  **Y"  that  might 
be  made — there  would  be  a  gate. 

Q.     Would  that  be  any  expense? 

A.     Oh,  yes. 

Q.     How  much  would  that  be? 

A.  I  should  estimate  those  at  not  less  than  $150 
apiece. 

Q.    And  how  many? 

A.     Not  less  than  two. 

Q.  And  standpipe,  how  much  would  that  cost  and 
how  many  are  there  of  them? 

A.     Well,  there  would  be  one  at  least. 

Q.     How  much? 

A.     Cost  above  $300.00. 

Q.     How  much? 

A.    I  will  make  that  at  $300.00. 

Q.     How  much  does  a  giant  cost? 
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A.    I  don't  believe  I  figured  on  a  giant  separately.    I 
have  forgotten  now  just  what  they  do  cost. 

Q.     How  many  of  those  would  you  have? 

A.     Not  less  than  two. 

Q.     You  don't  know  the  cost? 

A.    I  have  forgotten  now.    I  have  been  told  that  sev- 
eral times  but  it  has  slipped  my  memory. 

Q.  Do  you  happen  to  know  approximately  what  they 
cost? 

A.    I  would  not  want  to  say  just  now. 

Q.  Now  do  you  know  what  the  air  escapes  would 
cost? 

A.  Why  the  air  escapes  we  want  could  be  put  in  at 
a  cost  of  $25.00  apiece. 

Q.     And  how  many? 

A.     Not  less  than  two  or  three — say  five. 

Q.    And  sluices,  how  much  would  they  cost? 

A.    In  excess  of  a  thousand  dollars. 

Q.     How  many  would  that  be? 

A.  Well,  that  I  figured — I  figured  that  I  could  use 
up  to  30  or  40. 

Q.  That  is,  are  they  lineal  running  one  after  the  other, 
or  in  different  places? 

A.  Well  in  conducting  it  they  might  be  run  double 
and  they  might  be  run  singly  and  might  be  run  as  sepa- 
rates. There  is  a  great  waste  of  lumber  in  the  con- 
struction of  that  sort  of  thing. 

Q.     What  size  would  the  boxes  be,  Mr.  Armstrong? 

A.  That  would  depend  entirely  on  how  they  were 
laid.    I  would  figure  the  cost  per  lineal  foot  for  flumes 
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— I  would  say  sluices,  for  sluiceways,  equal  per  lineal 

foot,  that  is  70  feet,  to  the  flumes. 

Q.  I  don't  know  as  I  understand  you  and  1  wish  you 
would  enlighten  me  a  little  more.  How  many  feet,  lin- 
eal feet  of  sluice  boxes  do  you  think  there  would  be 
in  this  number  of  30  or  40  T 

A.     They  would  be  about  12  feet  long  apiece. 

Q.  Now  how  much  did  you  figure  the  lighting  plant 
would  cost! 

A.  That  would  be  auxiliary  and  of  course  the  saw 
mill  and  whatever  purpose  the  power  might  be  put  to, 
that  I  am  figuring  on — I  have  forgotten.  I  figured  it  out 
by  different  exact  items. 

Q.  You  have  forgotten  what  the  lighting  plant  would 
cost? 

A.  I  have  forgotten  just  what  it  would  cost.  I  should 
say  it  would  cost — I  should  make  an  estimate — make  an 
estimate  on  a  lighting  plant  that  would  cost  $500.00. 

Q.  Why  did  you  mention  a  lighting  plant.  What 
was  the  purpose  of  the  lighting  plant? 

A.     Why,  for  night  work. 

Q.  The  object  of  the  lighting  plant  is  to  throw  light 
on  the  place  where  you  are  working  the  giant? 

A.    Yes,  sir. 

Q.  The  light  is  directed  by  search  light  or  by  means 
of  incandescent  lights? 

A.  Run  both  ways — open  arc  lights  are  very  fre- 
quently used. 

Q.  Did  you  use  open  arc  lights  down  on  Swauk 
mountain? 
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A.  I  used  a  lieadlight — a  locomotive  headlight  and 
also  open  fires. 

Q.    Open  fires? 

A.  Open  fires,  yes — both  ways.  I  have  used  them 
on  the  ground. 

Q.     The  locomotive  headlight  would  be  filled  with  oil! 

A.    Yes,  sir. 

Q.  What  did  you  use  down  in  Oregon — what  did  you 
use  there? 

A.  In  the  Oregon  diggings  we  used  a  locomotive 
headlight  there  and  we  had  also  reflector  lanterns  at  that 
place. 

Q.  Are  there  any  hydraulic  diggings  up  in  the  Nes- 
pelem  country? 

A.  I  regard  this — the  Nespelem  country  is  a  pretty 
broad  question.  If  you  mean  directly  at  that  point — 
it  is  the  only  property  that  I  went  to  examine.  I  have 
no  knowledge,  no  personal  knowledge  of  any  other  hy- 
draulic propositions  at  that  point. 

Q.  Well,  how  far  do  you  consider  the  Nespelem  coun- 
try runs?    Don't  you  have  any  opinion  as  to  that? 

A.  Yes,  I  have  got.  an  idea  about  the  Nespelem  coun- 
try. 

Q.  According  to  your  idea  is  there  any  other  hydraul- 
ic diggings  in  the  Nespelem  country  proper? 

A.  No,  I  generally  regarded  the  opposite  side  of  the 
river  and  near — below  the  gulch  which  I  have  shown  on 
this  map  exhibit  ''T"  to  the  West, — I  refer  only  to  the 
North  side — the  North  side  of  the  Columbia  river,  on 
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tlie  Reservation  side  of  the  Columbia  river  and  in  be- 
hind, above  the  gulch  to  the  West  of  the  Wickman. 

Q.     Where  is  the  nearest  hydraulicking  plant  to  these 
placers! 

A.     I  don't  know. 

Q.     Where  is  the  nearest  one  that  you  know  of? 

A.     I  don't  know  of  any  in  the  immediate  vicinity. 

Q.     Where  is  the  nearest  one  that  you  know  of? 

A.     I  have  knowledge  through  the  Treasury  Depart- 
ment, the  Mint  Bureau  of  the  Treasury  Department  as 
to  the  operations  and  production  of  gold  along  the  Col 
umbia. 

Mr.  AVERY :    I  object,  and  move  to  strike  the  answer. 

A.     My  knowledge  is  based  upon  official  reports. 

Q.  I  have  not  asked  what  your  knowledge  was.  I 
asked  another  question. 

(Question   redd). 

A.  A  knowledge  may  be  acquired  by  personal  investi- 
gation or  by  official  report.  Official  reports  from  the 
Mint  Bureau  are  to  the  effect  that  hydraulicking  opera- 
tions— 

Mr.  AVERY :  I  object.  I  just  want  to  know,  if  you 
know,  the  nearest  hydraulicking  plant  of  which  you  have 
knowledge.  I  mean  when  I  say  ''nearest",  nearest  to 
these  placer  claims? 

A.  I  would  like  a  little  more  accurate  definition  of 
my  own  knowledge,  whether  I  must  consider — whether 
from  a  personal  examination  or  from  official  report? 

Q.     Well,  all  right — either  one — I  will  put  it  this  way. 
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—which  is  the  nearest  one  to  these  claims  that  you  know 

of  personally? 

A.  Personally  I  do  not  know  of  any  hydraulicking 
operations  on  the  Columbia  river  at  this  time  South  of 
the  boundary  line. 

Q.  "Well,  now,  do  you  mean  by  that  to  answer  my 
question  that  you  do  not  know  of  anything  any  nearer 
than  those  in  British  Columbia  f 

A.  I  answered  that  I  don't  know  of  any  south  of  the 
British  Columbia  line. 

Q.     Well,  that  is  what  you  mean? 

A.     Personally— I  have  no  personal  knowledge. 

Q.  Now  let's  get  an  answer  to  the  question.  Where 
is  the  nearest  plant  that  you  of  your  own  personal 
knowledge  know  of  the  existence  of? 

A.     Do  you  mean  hydraulic  plant? 

Q.     That  is  what  I  mean? 

A.     You  mean  any  claim? 

Q.     I  mean  anywheres  in  any  direction    from     these 

claims? 

Mr.  BLAIR:     I  object  to  the  question  as  immaterial. 

A.  Do  you  ask  for  personal  knowledge  or  a  combi- 
nation of  personal  and  official? 

Mr.  AVERY :    I  am  not  going  to  repeat  the  question. 

Mr.  BLAIR :  You  rather  divided  it. 

Mr.  AVERY :  I  still  adhere  to  the  last  question  when 
I  said  I  want  to  find  out  what  you  personally  know  of. 

A.  I  have  no  knowledge— you  want  to  know  how  far 
— was  that  the  question? 

Q.     How  far  and  where  it  is? 
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A.    1  cannot  answer  the  question. 

Q.  In  figuring  on  the  estimated  cost  of  the  electric 
light  phint,  would  that  plant  be  used  for  any  other  pur- 
pose ? 

A.     Electric  plant f 

Q.    Could  it  bet 

A.     It  could — should. 

Q    Which? 

A.     Should  have  it  for  other  purposes,  sawing  lumber 

Q.  And  giving  energ>'— distributing  energy  and 
power  to  outside  points? 

A.  I  have  no  knowledge  of  any  such  a  thing, — 
purely  speculative. 

Q.     Would  such  a  plant  be  able  to  do  that? 

A.     I  think  not — and  operate  the  placer. 

Q.  You  mean  by  that  it  would  take  all  of  the  energy 
that  your  ]ilant  would  develop  and  use  there  for  the 
l)urpose  of  successfully  working  the  placer! 

A.     Energy — in  lighting. 

Q.    Is  that  right? 

A.  Yes,  if  you  consider  the  operation  of  a  saw  mill 
as  touching  that. 

Q.  Now  for  the  purpose  of  successfully  working  it 
and  extending  it  in  the  manner  that  you  have  generally 
outlined  it  would  practically  take  all  the  water  that  was 
running  there,  wouldn't  it? 

A.    It  would. 

Q.  So  that  it  could  not  be  used  for  any  other  pur- 
poses of  distribution? 
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A.     I  do  not  see  where  there  would  be  water  to  do 

with. 

Q.  Have  you  any  idea  how  long  it  would  take  the 
plant  you  have  outlined  to  work  up  this  ground? 

A.  I  don't  know— I  didn't  figure  on  the  time  at  all. 
It  is  a  matter  of  figures.  I  figured  on  several  years.  I 
would  be  safe  in  giving  it  ten. 

Q.     Something  over  ten  years? 

A.     Over  ten  years. 

Q.     Might  be  as  much  as  twice  that  much? 

A.  I  would  not  care  to  say.  I  based  my  estimate 
above  ten  years  and  twice  that  is  double. 

Q.     That  is—? 

A.    I  would  not  care  to  commit  it  to  that  statement. 

Q.  Would  you  be  willing  to  say  that  it  would  not 
take  twice  that  length  of  time  running  successfully  in 
a  reasonable  way  with  the  plant  that  you  have  out- 
lined? 

A.    I  would  not  want  to  be  quoted  as  saying  that  it 

would  not. 

Q.  That  means,  of  course,  I  suppose,  it  might  take 
that  much  time,  would  it— is  that  right? 

A.     I  have  made  my  answer. 

Q.     You  don't  want  to  answer  my  last  question  then? 

A.     I  have  answered  it. 

Q.     Have  you  included  a  saw  mill  in  estimating? 

A.     I  think  not. 

Q.     It  is  included  in  your  $50,000.00  estimate? 

A.    Yes,  sir. 
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Q.  It  kind  of  seems  to  me  that  you  said  so.  I  con 
fess  I  have  forgotten? 

A.  Tlie  estimate  which  was  in  excess  of  $50,000.00 
1  tliiiii\  inchided  it. 

Q.     How  much  would  the  saw  mill  cost! 

A.  That  would  be  a  hard  thing  to  estimate,  but  1 
should  say  $2,500,  installed. 

C^).  I  take  it  from  your  general  observations  that  this 
plant  that  you  are  suggesting  to  be  put  up  there,  and 
working  now  in  a  reasonable  and  prudent  manner — I 
suppose  that  it  should  be  worked  continuously! 

A.     Yes,  sir. 

Q.     That  is,  continuously? 

A.     Yes,  sir. 

Q.  Suppose  that  the  operations  will  commence  when 
they  do  commence  and  continue  indefinitely? 

A.     Yes,  sir. 

Q.  And  by  continuously  I  mean  not  at  intervals,  but 
day  after  day  and  season  after  season? 

A.     Day  after  day  and  season  after  season. 

Q.  It  would  be,  I  suppose — if  I  am  wrong  correct  me 
— more  or  less  expensive  to  shut  down  a  plant  of  that 
kind  and  size  and  commence  again? 

A.     I  would  not  do  it. 

Q.     That  would  not  be  a  pi-udent  way  to  do? 

A.  No — that  is  a  very  good  word — it  would  not  be 
a  prudent  way  to  do. 

Q.  Now  when  you  mention  the  buildings  and  tools 
and  shops,  etc.,  what  buildings  do  you  mean  other  than 
the  saw  mill? 
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A.     Generally,  the  buildings  about  a  mine. 
Q.     What? 

A.     The  general  buildings  about  a  mine. 
Q.     How  many  would  there  be  ordinarily? 
A.    I  would  say  half  a  dozen  buildings,— might  be 

more. 

Q.    And  about  how  much  did  you  estimate  their  cost? 

A.  It  would  be  difficult  to  estimate  the  cost  of  the 
buildings  very  accurately.  You  might  put  them  up  for 
about  five  to  eight  hundred  dollars  apiece,  including 
material  and  labor. 

Q.  And  shops,  you  mentioned  the  word  ''shops",— 
what  did  that  word  mean? 

A.     That  would  be  a  blacksmith  shop  and  repair  shop. 

Q.     How  much  did  you  estimate  that? 

A.    I  included  that  in  my  estimate. 

Q.     Of  buildings? 

A.  Buildings  and  shops,— I  more  particularly  wanted 
to  refer  to  the  equipment  of  the  shop  and,  rather  as  dis- 
tinctive from  the  power  house  proposition,— buildings 
and  shops, — 

Q.  You  say  you  think  it  would  cost  to  remove  the 
dirt  and  material  which  would  have  to  be  removed  to 
work  this  as  a  placer  about  4  cents  a  yard? 

A.    About  4  cents  a  yard. 

Q.  In  making  the  estimate  how  many  yards  did 
you  estimate  you  would  have  to  remove? 

A.  That  might  vary  materially— it  might  vary  from 
4,000  to  10,000,— either  one  of  them  are  possible  on  the 
property. 
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g.     From  4,000  yards  to  10,000  yards! 

A.     Per  day  of  24  hours. 

Q.  Well,  1  refer,  Mr.  Armstrong,  to  the  total  amount 
tiiat  you  contemplated  you  would  remove! 

A.     In  total  you  nieanf 

Q.     Yes,  sir? 

A.  1  have  already  stated  that  there  were  several 
million  yards  to  be  removed  in  total. 

Q.  But  you  don't  make  any  more  definite  estimation 
of  the  total  amount  to  be  removed! 

A.  I  do  not  and  for  these  reasons.  Any  minimum 
estimate  that  I  might  put  it  at  would  be  profitable  under 
the  operation  that  I  have  in  contemplation. 

Q.  Well,  how  much  depreciation  did  you  figure  on 
ihe  plant  when  you  made  your  estimation! 

A.     Depreciation  would  probably  be  about  10%. 

Q.     Annually! 

A.     109'   annually. 

Q.     What  did  you  say,  Mr.  Armstrong? 

A.  I  didn't  make  specific  figures  on  the  depreciation. 
That  is  a  matter  which  is  pretty  well  worked  out. 

Q.  How  much  did  you  figure  as  interest  on  the  in- 
vestment! 

A.  The  interest  on  the  investment  might  be  figured 
at  8%. 

Q.     Per  annum! 

A.     Per  annum. 

Q.  How  much  did  you  figure  that  the  gold  would  run 
per  yard! 
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A.  On  the  basis  of  the  ground  that  I  made  the  sam- 
pling on  exclusively,  I  figured  it  at  12  cents. 

Q.    And  that  was  based  on  what? 
A.     That  was  based  on  the  evidence  already  in  court 
of  the  probable  number  of  pans  to  a  cubic  yard. 

Q.  Then  in  giving  your  testimony  as  to  the  estimate 
of  12  cents  per  cubic  yard,  that  was  based  on  the  evi- 
dence that  has  been  testified  to  in  court  by  the  other 
witnesses? 

A.    By  the  appellant. 

Q.     By  the  appellant? 

Mr.  BLAIR:     Defendant  you  mean? 

A.     The  evidence  of  one  Mr.  Collier. 

Q.    You  based  your  estimate  on  his  report? 

A.  I  based  my  statement  as  to  the  12  cents  on  his 
report,  he  has  an  estimate  of  the  number  of  pans  to  the 
cubic  yard  of  ground  and  put  it  at  150  pans. 

Q.  Where  did  you  hear  him  state  that,  Mr.  Arm- 
strong? 

A.     It  is  in  evidence  in  court. 

Q.     Where  is  it  in  court? 

A.     There. 

Q.    You  have  read  his  deposition? 

A.    I  have. 

Q.    What  is  that? 

A.     I  have. 

Q.    You  mean  that  you  saw  that  in  his  deposition? 

A.    Yes,  sir. 

Q.    But  as  to  the  amount  of  the  value  of  a  cubic  yard, 
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wliere  did  you   take  that  from,   from  the  evidence  of 

that  by  either  party,  or  the  witnesses! 

A.     The  value  jier  cubic  yard! 

Q.     Of  dirt? 

A.     I  took  that  from  my  own  examination. 

Q.  How  long  did  you  examine  the  property — how 
long  were  you  up  there? 

A.     1  was  three  days  on  the  ground. 

Q.    And  how  many  pans  did  you  say  you  took? 

A.  Personally  I  took  on  the  ground  12  pans.  I 
should  like  to  add  to  that  if  I  am  permitted — 

Q.     Well,  you  have  a  right  to  explain  in  answering. 

A.  In  addition  to  which  I  superintended  the  panning 
of  about  40  more  pans.  I  say  "about,"  because  a  few 
pans  were  taken  up  past  the  limits  of  the  claims. 

Q.  When  you  say  you  superintended  the  taking  of 
40  more  pans  you  mean  that  you  were  present  when 
somebody  else  panned  them,  is  that  right? 

A.  Personally  I  had  them  panned.  It  was  under  my 
supervision.    I  was  not  only  present  but  I  saw  it  done. 

Q.  And  your  estimate  was  based  on  the  52  pans  that 
you  have  last  described! 

A.  My  estimate  was  based  upon  the  12  pans  which 
I  myself  panned. 

Q.  And  what  fineness  did  you  figure  that  the  gold 
was  in  making  your  estimate? 

A.     How  is  that? 

Q.    On  what  fineness  did  you  figure! 

A.     What  degree  of  fineness! 

Q.     Did  you  consider  the  gold  was? 
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A.  I  graded  it  with  a  value  of  $19.50  per  ounce.  My 
figures  were  based  on  $19.20. 

Q.  Your  estimation  then  was  based  on  that  degree  of 
gold — fineness  of  gold? 

A.     Yes,  sir. 

Mr.  BLAIR:    $19.20? 

A.  My  figures  were  on  that  conclusion.  It  was  wortli 
$19.50. 

Q.     Can  you  tell  by  looking  at  the  gold  how  fine  it  is? 

A.     I  cannot. 

Q.    Approximately? 

A.    I  cannot. 

Q.  You  done  most  of  your  panning  I  believe  you 
said  on  the  Peabody,  is  that  right! 

A.     Most  of  them,  yes  sir. 

Q.    What  relative  parti 

A.  Three-fourths  of  them  exactly.  I  am  speaking 
now  of  my  own  panning,  the  12  pans. 

Q.  Well,  speaking  of  that  if  you  desire  to  confine  it 
to  that? 

A.    Yes,  sir. 

Q.    You  took  three  pans  on  th  the  Wickman? 

A.    Yes,  sir. 

Q.  And  the  40  pans  which  you  superintended  the 
panning  of  they  were  in  what  proportion  taken  from 
one  or  the  other  of  the  claims? 

A.    More  largely  from  the  Peabody. 

Q.    Do  you  remember  of  any  number? 

A.     I  do  not  recall  the  exact  proportion. 

Q.     The  proportion? 
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A.    No. 

Q.     Does  gold  vary  in  fineness T 

A.    Certainly  does. 

Q.  May  not  this  ^old  be  ol'  different  fineness  in 
different  parts,  even,  of  the  claims? 

A.     Yes  sir, — varies  very  little  apparently. 

Q.     You  say  apparently, — that  is  from  your  examina 
tion  by  the  eye,  is  that  your  opinion? 

A.  I  will  make  a  little  explanation  there  if  neces- 
sary and  it  can  go  or  not.  There  are  two  ways  by  which 
— there  is  a  way  by  which  one  may  determine  the  rela- 
tive value  of  gold  on  the  same  property.  The  finer  the 
gold  is  the  more  apt  it  is  to  be — the  finer  in  size  of  par- 
ticles the  more  apt  it  is  to  be  finer  and  higher  in  grade. 
Therefore  I  should  assume  immediately  that  the  gold 
which  I  found  at  a  place  without  the  limits  of  the  pla- 
cer was  a  secondary  deposition,  from  the  same  deposi- 
tion, was  of  a  higher  grade  than  the  gold  which  I  found 
on  the  property  itself.  Also  that  the  gold  which  I  found 
on  the  Wickman  might  be  a  shade  higher  in  value  than 
that  found  at  other  places  where  the  gravel  was  coarser, 
particularly  near  the  water. 

Q.  What  is  the  lowest  grade  of  gold  that  you  have 
seen,  I  mean, — I  don't  know  whether  you  would  call  it 
**raw"  or  not — I  mean  fresh  gold  in  the  sense  of  being 
new? 

A.     Based  on  official  reports? 

Q.  No,  I  mean  of  your  own  observation — that  you 
have  personally  examined? 

Mr.  BLAIR:     That  is  generally,  do  you  mean? 
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Q.    No,  I  mean  specifically,  how  low  he  has     ever 
seen  gold  in  fineness? 

A.  I  had  occasion  to  visit  the  assay  office  in  Seattle 
and  have  seen  a  good  deal  of  gold  that  came  from 
Alaska,  and  the  Yukon  and  excluding  that,  which  I  don't 
regard  as  having  any  value  in  this  case,  the  lowest  grade 
of  gold  I  have  personally— personally  have  knowledge 
of  in  this  locality  is  found  on  the  Swauk  and  runs  a 
little  better  than  $15.00  per  ounce  in  gold— between 
$15.00  and  $16.00. 

Q.     Did  you  ever  see  any  lower  grade  gold  than  that 

anywheres  ? 

A.    I  never  mined  in  lower  grade  gold. 

Q.     Did  you  ever  see  lower  grade  gold? 

A.  I  said  I  was  in  the  assay  office  at  Seattle  and  I 
saw  gold  that  by  official  test  proved  to  run  down  to  a 
little  above  $13.00  I  think  if  I  recall  it  correctly. 

Q.  That  looked  just  like  the  other  gold,  didn't  it,  or 
didn't  you  see  it  when  it  was  new,  before  it  was  tested? 

A.    I  don't  recall  that. 

Q.  There  really  is  not  very  much  difference  in  the 
appearance  of  gold  in  its  native  state,  is  there? 

A.    Oh,  yes. 

Q.     That  is,  does  the  color  of  gold  in  its  native  state 

indicate  its  fineness?  ^ 

A.     Not  necessarily. 

Q.     That  is  what  I  mean? 

A.  Yes  sir.  There  is  another  method  by  which  I 
should  arrive  at  the  approximate  value  of  the  gold  up 
there  per  ounce  which  I  think  ought  to  be  introduced. 
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Q.  Do  you  know  where  the  gold  came  from  on  these 
claims,  Mr.  Armstrong? 

A.  I  was  not  there  when  it  was  deposited,  if  that  is 
the  question,  but  otherwise  I  have  a  pretty  fair  knowl- 
edge. 

Q.     Based  on  what? 

A.     Based  on  my  knowledge  of  geology. 

Q.     Where  do  you  consider  the  gold  came  from! 

A.  I  consider  that  due  to  the  topography  of  that  coun- 
try and  the  mineralization  of  the  adjacent  territory 
that  the  greater  part  of  this  gold  came  from  the  mineral 
belt  lying  to  the  North — northwesterly  and  northeasterly, 
i)ecause  it  is  the  most  convenient,  and  that  territory  has 
a  drainage  and  the  drainage  flows  out  over  the  end  of 
these  claims,  evidently  has  flown  across  them, — 
whereas,  more  distant  mineralized  belts  would  carry  the 
contents  to  a  greater  distance  and  owing  to  the  pecu- 
liar topography  I  would  say,  would  find  it  more  diffi- 
cult to  deposit  the  gold  on  these  claims.    Am  I  lucid? 

Q.  You  don't  think  that  it  came  from  the  Columbia 
river  then? 

A.  Well,  the  Columbia  river  evidently  was  a  carrier. 
The  Columbia  river  has  no  gold.  The  Columbia  river 
is  a  carrier  only.    It  has  no  gold. 

Q.  In  your  opinion  then,  did  the  Columbia  river  de- 
posit this  gold  where  it  is? 

A.     In  part — in  part  only. 

Q.    Well,  in  what  part  do  you  think  it  did? 

A.  I  never  figured  relatively  at  all — even  the  deposi- 
tion of  the  Columbia  river  as  a  carrier  is  more  likely 
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to  have  come  from  the  mineral  belt  that  I  have  indi- 
cated than  from  any  other  source. 

Q.  Then  I  take  it  from  your  answer  that  the  Colum- 
bia river  did  not  store  that  gold  in  any  substantial  de- 
gree on  these  claims! 

A.     The  Columbia  river— you  mean  deposit  it? 
Q.     Deposit  it,  yes  sir? 
A.     The  Columbia  river  acted  as  an  agent. 
Q.    Do  you  mean  to  say  in  a  substantial  degree? 
A.    No  doubt — no  doubt. 

Q.    Well,  the  Columbia  river  do  you  mean  to  say  was 
the  agent  by  which  it  was  transferred  from  the  mineral- 
ized country  that  you  refer  to  to  the  northwest? 
A.    Not  the  agent— from  the  northwest? 
Q.    Yes? 
A.    It  was  not. 

Q.  If  it  was  l)roiii>ht  <i()Wm  there  from  the  northwest- 
ern mineralized  belt? 

A.  Speaking  of  the  northwest  I  mean  this  section  up 
here  (indicating)  there,  up  this  particular  gulch  which 
runs  up  into  the  mountains  and  I  might  say  at  least  4 
or  5  miles  and  on  both  sides  of  it  and  at  the  head  of 
it  or  the  different  heads  of  the  branches  there  are 
quartz  mines  and  part  of  which  are  now  being  worked 
along  the  deposit.  ^ 

Q.    What  is  the  character  of  the  gulch,— does  water 

run  in  it? 

A.  It  is  dry,  too,  at  present.  The  ground  at  this 
point  (indicating)  is  higher  than  at  that  point  (indi- 
cating), and  the  same  is  true  of  this  point  here  (indi- 
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eating)  being  liigher  than  that  (indicating).  Tlierefore, 
under  the  conditions,  that  much  of  the  drainage  of  this 
country  liere  went  on  to — much  of  the  drainage  to  the 
west  on  exhibit  "T", — much  of  the  gravel  was  depos- 
ited, and  material,  I  will  say,  and  more  so,  where  I  think 
was  deposited  from  an  erosive  tendency,  on  the  lower 
end  of  the  Wickman,  on  the  west  end  of  the  Wickman, 
by  means  of  a  gulch  extending  from  the  mineralized 
territory  to  the  northwest  down  and  uniting  with  the 
Columbia  immediately  to  the  west  of  the  westerly  end 
of  the  Wickman.    That  is  one. 

Q.  Now  in  what  way  did  the  Columbia  deposit  any 
gold  on  the  claims, — if  it  did  deposit  any  material  on 
them  where  did  it  come  from? 

A.  From  points  along  the  mineralized  belt  particu- 
larly right — particularly  easterly. 

Q.  Where  was  you  figuring  the  Columbia  run  when 
that  was  done? 

A.     When  all  this  was  deposited? 

Q.     Yes,  sir? 

A.  The  Columbia  run  along  practically  the  same  as 
it  would  at  present — does  at  present. 

Q.     In  what  degree  larger  than  it  is  now? 

A.     The  stream? 

Q.     Yes,  sir? 

A.  The  stream  must  have — having  reference  to  the 
quantity  of  the  water  the  stream  must  have  occupied — 
along  this  particular  section,  a  little  different  location, 
more  to  the  north  at  a  somewhat  higher  elevation  and 
the  gravel  was  deposited  where  it  is  after  it  was  car- 
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ried  b}^  the  stream  and  there  is  evidence  of  more  shal- 
low water  even  above  the  present  water  level,  which  I 
mention,  to  carry  on  my  geological  examination,  in  a 
sub-stratum  of  clay,  which  we  have  not  touched  upon, 
and  which  underlies  much  of  the  dirt  to  all  appearances, 
and  seen  by  me,  nearer  the  southwesterly,  not  far  from 
the  southwesterly  corner  of  the  Wickman.  Not  far  from 
the  junction  (I  don't  know  what  that  would  be  called) 
the  corner — not  far  from  corner  4 — southwesterly  from 
corner  4  of  the  Wickman  and  along  the  southerly  bench 
of  the  present  Nespelem  river.  I  might  take  up  all  the 
afternoon  with  this  answer,  I  might  talk  all  the  after- 
noon on  this*  if  necessary.  I  would  like  to  go  into  an 
exhaustive  talk  on  the  subject  of  geology.  I  don't  know 
whether  the  question  has  been  answered  or  not.  If 
there  is  anything  I  have  forgotten  I  will  think  of  it  later. 

Q.  Now  then,  after  looking  at  exhibit  "F"  after 
striking  it  with  a  pencil  there  I  notice  on  top  of  the 
black  sand  some  particles,  you  see  them,  do  you  not,  Mr. 
Armstrong? 

A.    Yes,  sir. 

Q.  That  is  what  they  call,  some  of  it  is  coarse  and 
some  of  it  fine  gold? 

A.  Yes  sir.  That  is  a  relative  term,  Mr.  Avery.  I 
am  referring  exclusively  to  the  claims  when  I  say  that. 

Q.  You  say  you  panned  along  the  Nespelem  on  both 
sides  and  found  gold,  and  generally  I  believe  you  said 
it  could  be  discerned  without  the  aid  of  a  magnifying 
glass? 

A.     Yes,  sir. 
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Q.     How  small  a  particle  of  gold  can  a  man  of  ordi 
iiaiily  good  eyesight  see  in  black  sand  such  as  we  have 
in  this  bottle,  exhibit  "F"T 

A.  That  is  a  pretty  dilTicult  (piestion  to  answer.  The 
very  nature  of  the  gold  itself  would  preclude  any  answer 
that  was  within  a  reasonable  limit.  That  gold  might  be 
very  flat  and  thin  or  be  perfectly  round  or  otherwise,  or 
anywhere  between. 

Q.  Then  it  would  depend  upon  whether  it  was  flat 
or  whether  it  was  more  cubical  or  solid  or  round? 

A.  It  is  a  question  that  cannot  be  answered  intelli- 
gently. 

Q.  You  would  take,  for  instance,  the  smallest  color 
of  gold  that  you  can  see  with  your  naked  eye,— about 
how  many  of  them  does  it  take  to  make  a  cent? 

A,  As  I  stated  I  would  not  care  to  answer  the  ques- 
tion. 

Q.  After  an  examination  of  the  gold  in  the  bottle  ex- 
hibit '*F"  to  the  best  of  your  ability,  how  many  colors 
or  how  many  particles  of  fine  or  coarse  gold  are  there 
in  there? 

A.     How  many  particles? 

Q.    Yes,  sir? 

A.    I  cannot  tell.    I  have  absolutely  no  knowledge. 

Q.     Have  you  no  knowledge  as  to  that— can  you  so 
manipulate  this  bottle  as  to  bring  the  larger  or  the  larg 
est  of  them  to  the  top? 

A.    I  can. 

Q.    Well,  attempt  to  do  so,  if  you  please,  and  I  will 
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ask  you  how  much  in  your  opinion  is  the  largest  piece 

worth? 

A.  It  would  not  be  possible  without  removing  this  one 
from  the  bottle  which  is  a  very  poor  medium  to  look 
through  to  tell.  I  would  not  care  to  base  any  sort  of  an 
estimate  upon  it. 

Q.  You  would  not  want  to  make  any  statement  or  esti- 
mate of  the  value  of  the  largest  of  the  particles  that  you 
discover  in  the  bottle? 

A.    I  would  not. 

Q.     This  bottle  has  a  tendency  to  magnify,  hasn't  it? 

A.     I  think  not. 

Q.  Don't  you  think  that  that  has  a  tendency  to  mag- 
nify? 

A.     No  sir,  I  don 't  think  so. 

Mr.  BLAIR :  I  will  stipulate,  Mr.  Avery,  that  the  cork 
be  broken  and  the  gold  may  be  taken  from  it  and  that 
either  counsel  at  the  time  of  argument  may  take  the  gold 
from  there. 

Mr.  AVERY :    I  will  take  that  up  when  we  argue  it. 

Mr.  BLAIR :  I  think  that  would  be  the  proper  thing 
to  do. 

Q.  Well,  in  making  your  estimate  of  12  cents  per  cubic 
yard,  didn't  you  estimate  how  many  colors  it  would  take 
to  make  a  cent? 

A.     I  did. 

Q.    What  did  you  figure? 

A.     My  figures — 

Q.    What  did  you  estimate  I  should  put  it, — more  cor 
rectly  say? 
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A.  1  should  figure  exclusively  on  what  I  panned  and 
I  think  I  stated  in  my  evidence  before  about  what  my 
basis  of  calculation  was.  I  would  not  care  to  make  any 
statement  of  it  now. 

Q.  You  don't  remember  independently  then  of  what 
you  then  testified? 

A.     Not  without  some  time. 

Q.     Not  without  whatf 

A.     Some  time. 

Q.  Now  I  will  ask  you,  Mr.  Armstrong,  if  a  piece 
of  gold  is  substantially  globular,  how  many  of  them  it 
would  take  to  make  a  cent;  with  gold  merely  and  just 
discernable  with  the  naked  eye? 

A.    I  would  not  attempt  to  answer  the  question. 

Q.  Can  I  make  it  any  clearer;  that  word  globular 
indicates  what  I  mean? 

A.     Spheroid. 

Q.  Spherical  is  rather  better — you  would  not  attempt 
to  say? 

A.     I  would  not. 
Q.     Don't  you  think  you  could  state  it  with  reason- 
able accuracy? 

A.     Not  with  any  degree  of  satisfaction. 

Q.  My  last  question  was  regarding  the  value  of  the 
piece  of  gold  that  I  then  described.  I  will  now  ask  you 
if  you  can,  referring  to  the  description  of  the  piece  of 
gold  that  I  have  just  given,  if  you  can  say  how  much 
it  weighs? 

A.    I  cannot. 

Q.     Or  ordinarily  should  weigh? 
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A.    I  cannot. 

Q.  You  didn't  take  any  pictures  of  the  bench  land 
or  plateaus  on  these  claims,  did  you? 

A.  They  are  too  badly  broken,  Mr.  Avery,  to  get — 
in  fact  I  will  make  a  more  specific  statement.  My  appa- 
ratus as  is  evidenced  from  the  views  taken  was  too 
small  to  take  comprehensive  views. 

Q.  You  don't — did  you  take  any  views  of  the  pla- 
teaus or  bench  land  on  the  two  claims'? 

A.  I  took  no  comprehensive  views  as  I  recall.  I 
think  I  have  all  of  the  exposures  that  I  made  excepting 
one  or  two  that  were  defective.  I  think  I  shot  two  on 
the  one  plate  and  another  one  was  only  a  view  over  a 
bluff  and  I  have  them  all  except  those. 

Q.  Referring  to  defendant's  exhibit  "K" — how  far 
from  the  mouth  of  the  Nespelem  was  that  picture  taken. 
How  many  feet  west  approximately, — ^well,  no, — east? 

A.  I  don't  know  the  approximate  distance.  I  might 
arrive  at  it. 

Q.  On  the  map  it  is  about  a  quarter  or  three-eights 
of  an  inch  is  it,  or  half  an  inch  from  corner  No.  61 

A.  You  might  say  half  an  inch  east  of  corner  6  on 
the  map,  approximately. 

Q.    Have  you  been  on  these  grounds  before  ? 

A.    Never. 

Q.     I  meant,  of  course,  until  last  week  1 

A.    Until  my  one  visit. 

Q.  You  have  been  up  to  the  quartz  mines  before, 
haven't  you? 

A.     No  sir,  I  have  not. 
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Q.     Never  went  up  into  that  country! 

A.     Never  was  in  tlie  district  before. 

Q.     Never  was  up  in  the  district  before? 

A.  No  sir.  And  I  will  tell  you  for  your  edification, 
I  want  to  say  I  was  in  the  district  8  days  instead  of 
three.  I  want  to  make  that  suggestion, — I  don't  know 
as  it  has  any  bearing  on  the  case. 

Q.  I  was  asking  you  how  many  days  you  were  down 
on  the  claims? 

A.  Yes,  I  was  three  days.  I  went  to  that  extent  and 
I  will  say  I  was  in  the  district  8  days  at  this  time. 

Q.     Where  did  you  stop,  that  is  sleep  and  eat? 

A.    I  slept  at  the  hotel. 

Q.    As  Nespelem? 

A.    Yes,  I  did. 

Q.    Go  down  each  day,  did  you? 

A.     Yes,  sir. 

Q.     What  time  did  you  go  down? 

A.  I  went  down  two  mornings,  left  the  hotel  at  8 
o'clock. 

Q.     How  long  did  it  take  you  to  go  down? 

A.  I  was  approximately  an  hour — on  horseback  each 
time. 

Q.     Take  the  first  day  where  did  you  lunch? 

A.    I  lunched  on  the  ground. 

Q.     Take  your  lunch  with  you? 

A.    Yes,  sir. 

Q.    What  time  did  you  start  back? 

A.  I  started  back  near  6  I  think  it  was, — a  little 
after  6. 
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Q.  You  ate  dinner,  the  night  meal,  at  the  Nespelem 
hotel? 

A.    Yes,  sir. 

Q.    Was  that  your  experience  each  of  those  days? 

A.  No,  I  left  earlier  the  third  day  and  returned  home 
later  also  I  think  on  the  3rd  day.    I  don't  recall. 

Q.    You  left  the  hotel  earlier  that  morning? 

A.    Left  the  hotel  earlier,  yes  sir. 

Q.  And  stayed  longer  at  the  grounds,  spent  more 
time  there  in  other  words? 

A.     As  I  recall  it  about  an  hour  longer. 

Q.  Now  did  you  consider,  Mr.  Armstrong,  with  the 
examination  that  you  made  of  these  claims,  considering 
the  time  taken  and  what  was  done  and  bearing  in  mind 
that  it  is  260  acres  in  area  or  approximately  that,  do  you 
think  that  in  view  of  the  amount  of  expense  and  cost  of 
the  installment  of  a  plant  and  working  it,  of  the  value 
that  you  have  stated,  do  you  think  that  you  have  made 
such  an  examination  as  is  warranted  and  such  an  exami 
nation  as  is  sufficient  to  pass  upon  the  value  of  this 
claim  as  a  hydraulic  diggings,  I  mean  profitable  hydraulic 
diggings? 

A.  I  will  have  to  be  a  little  more  verbose  perhaps 
than  I  ought  to  in  my  answer.  My  knowledge  of  the 
property  is  not  confined  to  my  personal  investigation. 
I  have  been  consulting  engineer  for  this  company  for 
some  time  an&  under  my  instructions,  and  independent 
of  them,  they  have  made  numerous  and  various  widely 
separated  examinations  of  this  property. 
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Mr.  A\'KHV:  I  object  to  your  stating  wlmt  anyone 
else  has  sniil  or  done. 

A.  (Continueil)  Mr.  Avery  it  is  absolutely  impossible 
— in  addition  to  this  I  was  accompanied  by  some  of  the 
very  |)eople  who  made  these  examinations  and  who  are 
the  people  that  showed  me  the  ground  carefully  upon 
which  an  estimate  had  already  been  made  by  themselves 
and  based  upon  this  knowledge  and  my  own  examination 
I  believe  that  the  comi)any  would  be  justified  in  install- 
ing a  hydraulic  plant  preliminary  to  a  more  thorough 
investigation  of  all  the  area,  more  especially  that  of  the 
Wickmnn  and  ba(k  remotely  from  the  stream.  At  my 
suggestion,  and  independent  of  it,  it  had  been  intended 
to  sink  holes  in  the  ground  and  take  samples  in  that  man- 
ner.    I  think  I  have  answered  the  question. 

Mr.  A  VERY:  I  think  you  have  answered  everything 
else,  at  least. 

At  this  point  the  hearing  was  adjourned  until  2:00 
P.  M. 

2:00  o'clock  P.  M.,  July  23,  1909. 

Hearing  continued  pursuant  to  adjournment. 

Mr.  L.  K.  ARMSTRONG,  recalled  for  further  exami- 
nation. 
By  Mr.  AVERY: 

Q.  Now  at  least  that  is  the  only  answer  you  can  give, 
1  assume,  Mr.  Armstrong! 

A.     I  regard  that  as  the  most  specific. 

Mr.  AVERY:     That  is  all. 
By  Mr.  BLAIR: 
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Q.  How  much  stock  do  you  hold  in  the  company,  Mr. 
Armstrong? 

A.     The  books  show  4,000  shares.    I  thinlc  that  is  all. 

Mr.  AVERY :  I  move  to  strike  it  out  as  not  being  re- 
sponsive and  hearsay  and  not  the  best  evidence. 

A.     I  will  answer  more  directly,  if  required. 

Q.     Well,  what  is  your  answer? 

A.  4,000  shares.  I  did  not  mean  to  be  indirect  in  the 
first  place. 

Mr.  BLAIR :     That  is  all. 

Witness  excused. 
THE  EXAMINER : 

The  case  is  continued  by  consent  of  counsel  subject  to 
the  call  of  the  examiner.  It  is  agreed  that  at  the  time 
of  putting  in  the  rebuttal  evidence  that  the  complain- 
ant may  introduce  another  witness  in  its  case  in  chief 
and  that  at  that  time  the  defendant  may  put  in  the  report 
of  Mr.  A.  J.  Collier  made  to  the  government,  to  be  sub- 
ject, however,  to  all  proper  legal  objections  except  as 
to  the  time  of  presenting  it,  and  the  defendant  at  that 
time,  if  it  desires,  may  put  in  testimony  as  to  the  amount 
of  horsepower  in  the  Nespelem  river  on  these  claims. 
Mr.  AVERY: 

It  is  further  stipulated  that  the  complainant  has  now 
offered  in  evidence  the  deposition  of  Arthur  J.  Collier 
taken  in  Washington,  D.  C.  and  that  it  is  stipulated  that 
it  is  as  completely  in  evidence  as  if  offered  at  the  time 
of  argument  in  this  case  or  at  any  other  period,  subject 
to  such  legal  objections  as  the  defendant  sees  fit  to  make 
as  to  its  competency. 
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Mr.  HLAIH:     I  assent  to  that. 

Hearing  adjourned  sine  die. 

Spokane,  Wash.,  Dec.  18,  11)00. 
10  o'clock  A.  M. 

Ili'arinji:  resumed  pursuant  to  call  of  examiner. 

Mr.  A.  G.  Avery,  U.  S.  Attorney. 

Mr.  John  10.  Blair,  Attorney  for  Defense. 

Mr.  B.  B.  Adams,  Examiner. 

Mr.  ROWLAND  STF.VENSON,  a  witness  called  ou 
tiie  part  of  the  complainant,  in  rebuttal,  was  duly  sworn 
and  testified  as  follows: 

DIRECT   EXAMINATION. 
i;y  Mr.  AVERY: 

Q.     What  is  your  name,  Mr.  Stevenson? 

A.     Htnvhinil  VanNess,  but  I  don't  use  the  word  Van 
Vcss  very  often. 

Q.     Where  do  you  reside,  Mr.  Stevenson? 

A.     In  Spokane. 

Q.     How  long  have  you  resided  in  Spokane? 

A.  Well  the  last  time  since  I  have  lived  here  in  Spo 
kane  I  have  been  here  permanently,  resided  for  about 
six  years. 

Q.     What  is  your  occupation,  Mr.  Stevenson? 

A.     Mining. 

Q.     How  long  have  you  been  mining? 

A.     I  think  it  is,  well,  30  or  31  years. 

Q.  Explain  to  the  court  what  has  been  your  experi- 
ence, the  character  of  experience  you  have  had  during 
tiiat  period? 

A.    Well,  I  have  been  superintendent  of  a  great  many 
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mines.  I  have  examined  a  great  many  mines  for  other 
people  and  I  have  been  prospector.  I  have  been  work- 
man under  ground  and  I  am  now  generally  what  you 
might  call  an  expert  miner,  in  the  examination  of  mines. 

Q.  That  is  your  present  occupation,  the  examination 
and  reporting  on  mining  claims  and  mining  properties? 

A.     Yes,  sir. 

Q.     That  does  what,  you  say,  refers  to  placer  mining? 

A.     Yes,  sir. 

Q.     What  states  does  that  experience  cover? 

A.  Nearly  all  of  them  west  of  the  Mississippi.  Mon- 
tana, Idaho,  Washington,  British  Columbia,  Oregon, 
Arizona,  Colorado,  New  Mexico,  Utah  and  California. 

Q.    And  Washington? 

A.     In  Washington. 

Q.  Are  you  familiar  with  the  Nespelem  country,  what 
is  known  as  the  Nespelem  country? 

A.     Nespelem  country? 

Q.    Yes,  sir. 

A.    Yes,  sir. 

Q.  Do  you  know  where  the  Nespelem  river  runs  into 
the  Columbia  river? 

A.  I  have  been  at  the  mouth  of  it,  followed  it  pretty 
nearly  from  its  head  to  the  mouth. 

Q.     That  is  the  head  of  the  Nespelem  to  its  mouth? 

A.    Yes  sir,  both  branches. 

Q.     Both  branches? 

A.    Yes,  sir. 

Q.  When  did  you  first  look  over  the  country,  Mr.  Stev- 
enson ? 
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A.     Now,  I  cannot  answer  that  correctly  without  look 
ing  hack. 

Q.     I  don't  care  exactly. 

A.     Some  years  a^o. 

Q.  And  how  much  territory  did  your  examination 
covert 

A.  Well,  it — my  first  experience  in  tlie  Nespelem 
country  was  with  the  Haddy.  E.  Company.  I  was  super- 
intending some  properties  there  for  them  and  during 
that  time  I  looked  over  the  country  generally.  I  after- 
wards made  several  trips  into  the  country  looking  over 
different  mining  claims  in  the  country,  and  then  in 
August  of  this  5'ear  I  was  out  there  and  made  an  exami- 
nation of  the  river,  Nespelem  river  and  some  lands  lying 
adjacent  to  the  Nespelem  river  and  also  to  the  Colum- 
bia river. 

Q.  I  call  your  attention  to  complainant's  exhibit  No. 
4  and  ask  you  if  you  recognize  the  place,  the  locations 
there  of  the  Peabody  and  Wickman  placer  claims? 

A.    I  do. 

Q.  Have  you  been  over  those  claims  and  made  any 
examination  of  themf 

A.     I  have. 

Q.     That  was  in  August  that  you  refer  tof 

A.    Yes,  sir. 

Q.     Last  August? 

A.    Yes,  sir. 

Q.  Are  you  familiar  with  the  panning  of  gold — placer 
mining? 

A.    Yes,  sir. 
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Q.  I  will  ask  you  what  if  any  examination  you  made 
with  respect  to  those  two  claims  last  August,  and  the 
result  of  that  examination,  if  you  can,  tell  the  examiner 
about  that  time  and  what  the  result  was  and  the  purpose 
of  your  examination,  whether  you  were  trying  to  find 
gold  or  not,  using  your  own  language  in  stating  it? 

A.  I  was  sent  out  by  the  government  to  make  an  ex- 
amination of  these  two  placer  claims.  I  started  at  a 
point  on  the  Nespelem  river  which  is  up  above  the  dam 

there — 

Q.     Let  me  ask  you  a  question— this  map  don't  show 

it — it  is  up  above  the  dam? 

A.    Yes  sir.    I  suppose  I  may  refer  to  my  notes,  may 

I  not? 

Q.    All  right,  yes. 

A.    I  can  give  the  narrative  day  by  day. 

By  Mr.  BLAIR: 

Q.  Can  you  testify  without  reference  to  that.  Have 
you  a  recollection  of  what  you  did  without  reference  to 
the  memorandum? 

A.     I  might  answer  the  questions. 

Q.    If  you  want  to  give  it  in  narrative  form  from  that 

all  right? 

A.    Using  the  memorandum? 

Q.    Was  that  made  there  at  that  time? 

A.  At  that  time,  each  day,  15th,  16, 17th,  and  so  many 
different  days  of  August  that  I  was  there. 

Q.     By  yourself? 

A.     By  myself. 

Q.    Well,  you  may  testify  to  as  much  as  you  can  and 
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in  testifying  you  may  refresh  your  recollection,  Mr. 
Stevenson,  and  if  after  looking  at  that  you  have  an  inde- 
pentlont  recollection  you  testify  to  that. 

A.     Well,  1  will  try  to  testify  without  going  to  this. 

Mr.  AVERY :  I  want  to  impress  on  you  this  fact  that 
if  by  looking  at  that  and  seeing  it  and  then  the  things 
that  you  see  there  if  you  have  an  independent  recollec- 
tion of  them,  you  had  a  right  to  so  testify  as  to  that. 

A.  I  started  at  a  dam  and  head  gate,  making  a  little 
examination  of  that  and  made  an  examination  of  the 
country  from  there;  found  the  dam  situated  at  the  head 
of  a  dee])  canyon  and  made  for  the  purpose,  of  course, 
of  holding  back  the  waters.  From  that  dam  there  was 
a  ditch  run  out  to  the  westward.  I  have  the  figures  as 
to  the  measurement  of  that  ditch, — quite  a  ways  the  ditch 
had  been  blasted,  blasted  for  a  ditch,  or  blasted  for  a 
flume  I  should  say,  it  was  a  ditch  or  place  to  lay  a  flume, 
until  they  came  to  a  sharp  break  in  the  mountain  side. 
Then  I  dropped  down  that  sharp  break  in  the  mountain 
side  about  75  feet  I  should  say  and  in  the  bed  of  the 
creek,  or  Nespelem  river,  there  had  been  an  excavation 
made  there  evidently  for  the  purpose  of  some  building. 
From  there  the  ditch  led  out — 

Mr.  AVERY :  Just  confine  yourself,  in  order  to  save 
the  record,  to  your  effort  to  discover  gold. 

A.  On  the  upper  place  that  I  have  just  described,  was 
nearly  all  of  it  was  blasted  out  of  solid  rock  in  the  moun- 
tain side  and  consequently  there  was  no  placer  gold 
there. 

Mr.  BLAIR:    Just  cut  out  your  opinion. 
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A.  I  started  panning  on  this  lower  ditch  and  I  panned 
on  that  ditch  all  the  way  to  where  it — of  course,  there 
is  breaks  in  the  ditch,  and  there  are  high  areas,  and  also 
followed  the  main  ditch  clear  up  to  where  it  crosses  up 
on  the  Wickman  placer  claim.  I  run  out  along  this  ditch 
all  the  way. 

Q.     Which  way? 

A.  All  the  way  up  to  its  end,  near  the  corner  No.  2 
as  marked  on  the  exhibit. 

Q.  And  you  are  now  referring  to  that  line  that  runs 
along  the  upper  part  of  the  Wickman  placer  claim? 

A.  Yes  sir,  and  also  enters  in  the  Peabody  placer 
claim. 

Q.     Did  you  find  any  gold  in  that  ditch  ? 

A.    No,  sir. 

Q.     Do  you  know  how  many  samples  you  took  out  of  it? 

A.    Well,  I  could, — I  have  got  it  here  from  day  to  day. 

Q.    All  right? 

A.     I  took  a  great  many. 

Mr.  BLAIR:     State  the  number? 

Mr.  AVERY:  State  as  near  as  you  can,  you  may  re- 
fresh your  recollection. 

A.  Let  me  get  on  the  ditch  here  (examines  book). 
From  the  west  end  of  the  ditch  to  the  first  break,  about 
a  quarter  of  a  mile  the  ditch  is  mostly  in  sand  and  loose 
soil.  I  only  saw  one  place  in  that  distance  that  showed 
any  sign  of  gravel  and  that  was  hardly  gravel,  being 
rocks  with  sharp  edges,  few  round  ones. 
Bv  Mr.  BLAIR: 
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Q.  How  many  pans  did  you  get.  I  tliink  that  was  the 
question  f 

A.     The  pans. 

Q.     How  many? 

A.  I  c'oukl  just  figure  tliem  up  liere.  I  took  nine  i)ans 
along  that  ditch. 

Q.     Along  tliat  whole  ditch t 

A.     Yes,  that  is  from — 

Q.     Where  is  it? 

A.  Along  here  (indicating),  nine  pans  in  there  (indi- 
cating). From  this  point  to  that  point  (indicating)  I 
took  nine  pans. 

Q.  Just  state  it  on  there  so  the  stenographer  gets  it 
down.  You  say  you  took  nine  pans  there  in  the  ditch 
where  it  enters  into  the  Peabody,  from  there  to  the  end 
of  it  on  the  Wickman  placer! 

A.     Yes,  sir. 

Q.  ^Vhat  other  examination  did  you  make  to  ascer- 
tain whether  there  was  any  gold  in  either  of  these  pla- 
cers! 

A.  I  examined  all  of  the  pits  or  shafts  that  I  found 
on  on  these  two  placer  claims.  Most  of  them  had  been 
caved.  On  two  I  found  some  gravel  lying  on  dumps,  on 
two  of  them,  here  close  to  the  river,  a  little  ways  back 
from  the  river,  and  I  took  several  pans  from  all  of  that 
gravel,  on  both  of  these  pits,  and  there  was  no  gravel 
there  in  any  of  the  pits. 

Mr.  BLAIR:     What? 

A.  No  gravel  there  in  any  of  the  pits  and  only  on  the 
two  pits  did  I  discover  any  gravel  lying  on  the  surface, 
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that  looked  as  if  it  had  been  taken  out  of  those  pits.  The 
other  pits  were  all  in  very  loose  soil.  In  all  of  these 
pits  I  took  pannings  and  in  not  a  single  one  nor  in  the 
gravel  of  the  two  pits  that  I  just  mentioned  did  I  find 
any  gold  whatsoever. 

Q.  Do  you  know  about  how  many  pits  there  were  in 
all  that  you  refer,  if  you  can  give  it  about  correct? 

A.    About  ten. 

Q.     Ten  what? 

A.     Ten  pits. 

Q.  Did  you  make  any  other  surface  examination  of 
the  claims? 

A.  I  followed  the  river  from  where  this  dam  was 
down  the  canyon  and  to  its  mouth. 

Q.     That  is  the  Nespelem  river? 

A.  The  Nespelem  river.  For  quite  a  distance  the 
river  is  in  a  rocky  canyon  and  is  very  steep,  quite  a  great 
fall  there  and  when  the  river  gets  down  to  where  it  is 
flatter  I  examined  several  bars,  gravel  bars  on  both  sides 
of  the  river  and  the  banks  of  the  river  on  both  sides 
and  I  took  in  the  neighborhood  of  thirty  pans  of  dirt 
along  there,  I  think  it  was  32,  I  would  not  be  positive 
as  to  that  amount,  and  I  found  in  numbers — in  numbers 
of  those  pans  I  found  considerable  black  sand,  more  or 
less,  and  some  garnets,  but  not  in  a  single  pan  did  I 
find  a  single  trace  of  gold,  that  is  placer  gold,  visible 
gold  to  the  eye  or  to  the  glass. 

Q.  You  are  referring  now  to  your  examination  of  the 
Nespelem  river  from  its  mouth  up  to  the  time  it  goes 
out  of  the  claims  on  the  north? 
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A.     Yes  sir.    I  found  some  sluice  boxes  there. 

Q.  How  many  days  were  you  occupied  in  the  exami- 
nation of  tliese  clamis,  Mr.  Stevenson? 

A.     1  tiiink  it  was  live  days. 

Q.    Just  state  the  days  they  were,  if  you  please. 

A.  August  15th,  and  16th  and  17th— I  have  not  put  it 
down,  hut  it  was  August  the  15th  and  16th  and  17th  and 
may  be  18th  I  think — I  know  I  was  four  or  five  days. 
There  was  one  day  that  I  was  examining  on  the  other 
side  for  cross  ledges,  etc.,  and  was  not  down  on  this 
ground,  I  mean  the  east  side  of  the  river.  I  was  on 
both  sides  of  the  river  and  up  higher  all  this  time,  up 
in  the  Nespelem  proper.  That  is  what  you  might  call 
the  lode  portion  of  it,  where  the  lodes  are. 

Q.  What  is  the  character  of  the  country  on  the  north 
of  these  claims? 

A.     On  the  north? 

Q.     I  mean  after  you  get  up  on  the  benches? 

A.  On  the  north  of  the  Peabody  and  Wickman 
claims? 

Q.     Yes,  sir. 

A.     It  is  mountainous,  quite  high. 

Q.     Is  there  any  agricultural  lands  around  there? 

A.  No,  there  isn't  near  the  mountainous  part  of  it, 
agricultural  land,  no  sir. 

Q.     Is  there  any  in  that  vicinity? 

A.  Well,  on  the  Peabody  placer  and  the  Wickman 
have  been  taken  up. 

Mr.  BLAIR:  Just  one  second.  You  were  asked 
whether  or  not  it  is  agricultural  land? 
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Mr.  AVERY:  You  may  answer  whether  or  not  tlie 
Peabody  placer  is  agricultural  land? 

A.     Why,  yes  sir. 

Q.  Is  there  any  between  Nespelem,  the  camp  of  Nes- 
pelem  on  the  north  and  these  claims — is  there  any  land 
in  there  of  an  agricultural  character! 

Mr.  BLAIR:  I  object  to  that  as  being  incompetent, 
irrelevant  and  immaterial. 

A.  The  low  flat  from  the  town  Nespelem  down  to 
where  the  river  breaks  in  the  canyon  with  water  on  it 
would  be  magnificent  agricultural  land. 

Mr.  BLAIR:  I  move  to  strike  that  as  containing  an 
expression  of  opinion  of  the  witness  and  as  not  being 
responsive  to  the  question. 

Q.  That  is  between  the  Nespelem  camp  and  the 
claims  ? 

A.    Yes,  sir. 

Q.  Do  you  recall  the  character  of  the  country  that  is 
east  of  the  Nespelem  river  and  after  leaving  the  top  of 
the  hill,  the  bluff  that  goes  up  over  the  Nespelem  river 
opposite  these  claims? 

A.    Yes,  there  is  some — 

Mr.  BLAIR:     Do  you  recall? 

A.    Yes — there  was. 

Mr.  BLAIR:     Wait  until  Mr.  Avery  asks  a  question. 

Q.    What  is  the  character  of  that  land? 

A.     That  would  be  the  east  side  of  the  Nespelem  river? 

Q.    Yes,  above  the  bluff  there. 

A.  Above  the  bluff  there  are  ranches  on  it  now,  agri- 
cultural lands. 
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Q.  What  was  the  character  of  your  examination  of 
these  claims,  was  it  casual  or  thorough? 

A.     I  made  it  as  thorough  as  I  could. 

Mr.  BLAIK:     I  object  to  that  question  as  incompe 
tent,  irrelevant  and  immaterial  and  move  to  strike  the 
answer  because  it  is  a  conclusion  of  the  witness.     The 
court  can  determine  whether  or  not  his  examination  was 
thorough. 

Q.     What  api)liances  did  you  have,  Mr.  Stevenson! 

A.  I  had  a  pick  and  shovel  and  two  pans  and  sack 
— two  sacks.  I  had  several  small  sacks  about  this  size 
(indicating)  and  two  gunny  sacks  and  I  had  five  or  six 
smaller  sample  sacks,  they  would  be  about  twelve  inches 
long  and  possibly  eight  inches  wide. 

From  your  examination  of  these  claims  in  the  way  you 
examined  them  in  your  opinion  were  you  able  to  ascer- 
tain whether  or  not  that  was  valuable  ground  for  placer 
mining? 

Mr.  BLAIR :  I  object  to  the  question  as  calling  for  a 
conclusion  of  the  witness. 

A.     I  don't  think  anybody  could  have  got  any  gold. 

Q.    You  may  state  whether  or  not — ? 

A.    Yes,  sir. 

Q.  I  ask  you  whether  or  not  these  claims,  or  either 
of  them,  are  valuable  for  placer  mining? 

Mr.  BLAIR:     I  object  to  the  question  as  immaterial. 

A.     In  my  opinion,  no  sir. 

Q.  Did  you  find  any  gold  in  your  examination  of 
either  of  the  claims? 

A.    Not  a  trace. 
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Mr.  BLAIR :  I  object  to  the  question  just  before  the 
last  on  and  the  answer  to  that  question  on  the  ground 
that  this  witness  has  not  shown  that  he  is  qualified  as 
an  expert. 

Mr.  AVERY:     That  is  all. 

CROSS  EXAMINATION. 
By  Mr.  BLAIR: 

Q.    Who  asked  you  to  go  up  there? 

A.     Mr.  Avery. 

Q.    You  knew  that  this  case  was  pending? 

A.    I  did. 

Q.  You  knew  that  the  government  was  striving  to 
obtain  this  land  from  tlie  Multnomah  Mining  Company? 

A.  I  did  not  know.  I  knew  that  there  was  a  case  of 
the  government  against  the  Multnomah  Company  or  the 
Multnomah  company  had  a  case  against  the  government, 
but  which  way  it  was  I  did  not  know. 

Q.  What  was  involved  in  that  case  according  to  your 
understanding? 

A.     Why,  the  Peabody  placer  and  the  Wickman  placer. 

Q.     One  of  them  or  the  other  was  trying  to  get — ? 

A.     Get  possession  of  the  land. 

Q.  And  you  understood  that  was  the  reason  why  the 
contest  was  on? 

A.    No,  sir.  « 

Q.  You  did  not  know  that — you  knew  that  the  ques- 
tion of  the  presence  of  gold  was  involved? 

A.  I  was  told  to  go  up  there  and  see  if  I  could  find 
gold  in  paying  quantities. 

(Question  read). 
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A.    I  did. 

Q.  Were  you  directed  to  tlf  i)ln('«»;  to  which  you 
were  to  go  in  the  examination ! 

A.     No,  sir. 

Q.    Were  you  directed  to  examine  the  ditch  and  pits? 

A.     I  was. 

Q.     Were  you  directed  to  examine  the  river! 

A.     I  was. 

Q.     When  did  you  go  there? 

A.  Well,  I  left  here  I  think  it  was — I  missed  a  train 
up  there  hy  going  to  the  wrong  station.  I  left  here  I 
think  on  the  13th  day  of  August  and  I  missed  connections 
hy  getting  off  at  Wilhur,  where  I  used  to  get  off  at  when 
I  should  have  got  off  at  Almira. 

Q.  So  you  didn't  get  up  tliere  until  the  evening  of  the 
15thT 

A.  And  I  got  up  there — when  I  got  in  there  on  the 
train  and  on  that  night  I  went  with  a  team  and  I  think 
I  got  there  on  the  14th. 

Q.     Now  you  left  here  on  the  afternoon  of  the  13th? 

A.  I  went — if  I  had  a  calendar  I  could  tell  you,  but 
I  know — I  think  I  left  here  on  the  12th  and  I  got  there 
on  the  13th  and  went  up  in  the  hills  on  the  14th  and  was 
on  this  ground  on  the  15th.  I  know  I  started  in  on  this 
ground  on  the  morning  of  the  15th. 

Q.     AVhat  time  in  the  morning? 

A.  I  left  Nespelem — I  got  down  there  probably  about 
nine  o'clock  or  it  took  me  about  two  hours  in  order  to 
walk  down  to  the  dam. 

Q.    You  stopped  at  Nespelem? 
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A.    I  stopped  at  Nespelem,  j^es  sir. 

Q.    Where  did  you  stop  while  examining  the  property? 

A.  I  stopped  two  days  of  the  time  at  Nespelem  and 
then  I  stopped  at  the  cabin,  that  is  about  a  little  ways 
up  from  the  dam,  a  miner's  cabin  and  I  stopped  there 
one  day  in  order  to  save  walking  back  because  it  was 
very  hot  weather  and  I  didn't  like  to  climb  up  that  hill 
as  it  was  pretty  hard  work. 

Q.    You  are  an  expert  miner,  you  say? 

A.     Yes,  sir. 

Q.  Are  you  connected  with  any  mining  companies  at 
the  present  time,  employed  by  them? 

A.  Well  I  am  mixed  up  in  the  ownership  of  quite  a 
number  of  mining  properties. 

Q.     Just  answer  my  question? 

A.     W^ith  any  company? 

Q.    As  an  expert? 

A.     No  sir,  not  at  the  present  time. 

Q.  Now  you  have  acted  as  expert  miner  for  a  great 
number  of  companies? 

A.    I  have. 

Q.  Now  in  all  these  states  that  you  have  mentioned 
you  were  mining? 

A.     I  guess  I  was. 

Q.  From  Utah  to  California — and  you  say  that  was 
what  kind  of  mining? 

A.    Both  placer  and  ledge  mining,  lode  mining. 

Q.     In  all  these  places? 

A.     Yes.     Well,  let  me  think  a  moment,  in  Colorado, 
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I  think  I  had  some  le  l^e  mining  and  in  Arizona  and  New 

Mexico — I  liad  some  placer  in  those  three  states. 

Q.     Some  phicer  in  tliroe  states? 

A.    Yes,  sir. 

Q.     What  were  those  states? 

A.    Arizona,  Colorado  and  New  Mexico. 

Q.  And  the  rest  of  the  time — did  you  examine  placers 
in  all  the  other  states? 

A.     Yes,  I  did. 

Q.    Where  in  Montana? 

A.  Out  near  Philipsburg,  about  12  or  13  miles  from 
there  I  examined  a  pro])erty  out  there  as  to  whether  it 
would  do  for  iilncer  mining  or  not,  that  would  be  Granite 
County,  Philipsburg,  Montana,  about  22  miles  or  20  miles 
I  guess  southeast  of  Philipsburg. 

Q.     Was  that  a  placer  proposition  there? 

A.  That  was  what  I  went  to  determine  whether  it 
was  or  not. 

Q.     What  was  the  determination? 

A.  It  was  not  any  placer  there,  that  is  in  paying 
quantities. 

Q.     How  much  was  there  there? 

A.     Sir? 

Q.     How  much  will  you  say  was  paying  quantities? 

A.     What? 

Q.  How  much  would  be  a  paying  quantity? — how 
much  do  you  estimate  that? 

A.    Oh  if  I  got  three  cents  a  pan  I  would  take  it. 

Q.    Three  cents  a  pan? 

A.     Yes,  sir. 
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Mr.  AVERY:  I  object  to  this  as  not  being  cross  ex- 
amination and  also  as  not  being  material  too,  anything 
he  did  in  Montana. 

Mr.  BLAIR:  He  testified  that  this  was  not  a  good 
proposition  up  there  at  Nespelem. 

Mr.  AVERY :     That  has  nothing  to  do  with  Montana. 

Q.  What  did  you  mean  by  your  answer,  did  it  havo 
reference  to  placer  mining  generally? 

A.  I  mean  where  we  shoveled  it  into  boxes  and  I  am 
speaking  now  of  this  place  in  Montana. 

Q.     What  kind  of  a  proposition  was  that? 

A.     That  was  a  tough  one,  we  did  not  take  it. 

Q.  Now  have  you  examined  any  placer  propositions 
similar  in  character  to  the  Nespelem  property  in  point 
of  water  and  so  on? 

A.  I  do  not  consider  the  Nespelem  property  a  placer 
proposition. 

Q.     (Question  read). 

Q.     I  mean  in  point  of  relation  of  water  and  soil? 

A.  I  have  never  seen  a  property  exactly  like  this,  no 
sir,  where  they  had  water  so  convenient  as  this  is. 

Q.  You  had  never  seen  a  proposition  that  had  water 
in  better  shape  for  hydraulicking  than  that  property, 
have  you  ? 

A.  Yes,  I  think  I  have  down  in  eastern  Oregon,  where 
the  water  was  in  better  shape  than  this  because  they 
had  more  water.  The  Nespelem  river  up  here  gets  dry 
or  nearly  so  at  certain  portions  of  the  year. 

Q.     During  the  summer  time  ? 

A.    Yes  sir,  at  certain  periods  of  the  year,  at  certain 
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seasons  of  the  year  their  water  supply  up  there  is  lim 

ited,  during  certain  times. 

Q.  Assuming  that  there  is  gold  down  below  this  is  a 
I'letty  tine  water  head! 

A.     Yes,  sir. 

Q.  You  panned  up  there,  ^Ir.  Stevoiison,  and  carried 
your  dirt  of  course  to  the  water? 

A.     Y^es,  sir. 

Q.    Where  did  you  pan,  in  the  Nespelem  or  Columbia  ? 

A.     In  both  places. 

Q.  When  you  were  working  near  the  Columbia  of 
course  you  took  the  pan  there? 

A.  Yes — the  exact  point  that  I  took  to  the  Columbia, 
and  those  that  I  panned  on  the  Nespelem, — I  have  the 
number  of  nans  and  the  time  and  where  I  took  them  and 
how  I  carried  them  there. 

Q.     What  kind  of  a  pan  did  you  use? 

A.     Two  gold  pans,  ordinary  miners  gold  pans. 

Q.     What  is  the  diameter  of  them? 

A.  Oh  about  14  or  16  inches  across  the  top,  I  never 
measured  them  across,  but  from  a  recollection  from  the 
pans  that  I  used. 

Q.     Where  along  the  Nespelem  did  you  examine? 

A.  Well,  I  examined  from  where  the  Nespelem  comes 
out  of  the  canyon  and  goes  along  the  flat  country,  where 
I  first  met  gravel  on  the  Nespelem  and  met  these  gravel 
bars  on  both  sides. 

Q.  Now  just  open  that  book  there,  Mr.  Stevenson, 
please  and  take  off  your  glasses.  Do  you  find  any  diffi- 
culty in  reading  without  your  glasses! 
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A.     No,  sir. 

Q.     What  do  you  wear  glasses  for? 

A.  Why,  I  wear  them — to  rest  my  eyes.  I  have  got 
a  cold  in  my  head  and  I  wear  them  to  rest  my  eyes 
when  I  go  home  and  sit  down. 

Q.     You  use  glasses  though? 

A.     In  the  evening. 

Q.     Right  along,  don't  you? 

A.     No,  sir. 

Q.  Just  take  this  bottle  here  which  I  will  mark  defend- 
ant's exhibit  "U"  for  identification,  and  ask  you  to  look 
at  that  and  see  whether  you  can  see  any  gold  in  there? 

A.    I  see  a  lot  of  black  sand. 

Q.    Well,  just  look  for  gold. 

A.     (Witness  examines  the  bottle  by  light)  Yes  sir. 

Q.    What  is  the  nature  of  the  gold  in  the  bottle? 

A.  That  is  very  fine  placer  gold  mixed  with  black 
sand.  I  can  see  quite  a  lot  of  gold  in  there  when  you 
get  it  right  here — that  bubble  of  water  makes  it  kind  of 
difficult — yet  there  is  quite  a  lot  of  gold  in  here. 

Q.  You  found  no  gold  like  hat  in  your  examination 
did  you  along  the  Nespelem? 

A.     On  the  Nespelem,  no  sir,  not  on  the  Nespelem. 

Q.     Did  you  find  any  gold  at  all  up  there? 

A.  On  the  Columbia — there  has  been  gold  on  the 
Columbia  for  years  and  years. 

Q.  I  didn't  ask  you  that  question.  I  asked  you 
whether  you  found  any  gold  this  time,  on  this  trip? 

A.    I  did,  on  the  Columbia  river. 
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<^.  You  didn't  testify  to  that  in  direct  examination, 
did  you! 

A.     I  was  not  asked  that  question. 

C^.     You  did  pan  along  the  Columl)ia  at  this  timet 

A.  It  wont  over  to  a  har, — not  at  this  time,  no  sir. 
Some  years  ago  I  went  over  to  a  bar  on  the  Columbia 
river  and  panned  there  on  a  bar  that  sets  out  in  the 
middle  of  it  an  1  there  I  found  some  very  fine  colors 

Q.  Now  you  testified  in  your  direct  examination  that 
you  panned  on  the  property  down  the  Nespelem  and 
along  the  Columbia,  I  understood  you  to  answer  the 
Columbia  ? 

A.     I  never  i)anned  along  the  Cohimljia  at  all  this  trip. 

Q.  Now  you  stated  you  examined  some  land  adjacent 
to  the  Nespelem  river  and  adjacent  to  the  Columbia  river. 

A.  I  meant  by  adjacent  to  the  Columbia  river  there 
and  adjacent  to  the  Nespelem  that  I  meant  the  placer 
claim  is  bounded,  I  believe,  on  the  south  by  the  Colum- 
bia river  and  that  is  what  I  mean  in  identifying  the 
groimd. 

Q.  Y'ou  didn't  then  go  along  the  Columbia  river  and 
examine  the  Columbia  river,  and  examine  along  the 
Columbia  river  at  that  point — examine  along  the  south 
boundary  that  you  speak  about  there? 

A.     Not  on  the  Columbia  river. 

Q.     Why  didn't  you  examine  along  the  Columbia? 

A.     It  was  not  on  this  land. 

Q.  Don't  you  know  as  a  mining  expert  that  a  bar  such 
as  that  is  apt  to  be  continuous,  that  nature  and  kind  of 
gravel  and  so  on? 
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A.    I  didn  't  see  any  bars  along  the  Columbia  river. 

Q.  Well,  that  lower  flat  there  is  almost  continuous 
to  the  river  isn't  it,  the  Columbia  river? 

A.     I  believe  it  is. 

Q.  If  you  wanted  to  find  out  whether  there  was  gold 
on  the  Wickman  placer  wouldn't  you  as  a  mining  expert 
go  to  a  break  in  the  land  such  as  the  shore  line  pre- 
sents there? 

A.  I  did  go  along  the  Columbia  river.  That  is  I  went 
along  on  the  Peabody  placer  claim  where  there  is  a  deep 
bed  of  loose  stuff,  some  back  water  there  and  you  can 
call  that  the  Columbia  or  the  mouth  of  the  Nespelem. 

Q.    What  do  you  call  it? 

A.  It  is  the  back  water  that  the  Columbia  makes  with 
the  Nespelem  coming  down  and  there  is  a  bar  there  all 
the  way  for  several  hundred  feet. 

Q.    And  that  is  what? 

A.     Caused  by  the  back  water  of  the  Columbia  river. 

Q.  Don't  you  know  that  that  stuff  at  the  mouth  of  the 
Nespelem  there,  that  that  was  by  its  appearance,  that  it 
was  newly  made  ground  ? 

A.    Along  the  Nespelem? 

Q.    It  is  re  wash,  isn't  it? 

A.  It  is  not  all  wash,  it  is  sediment  from  the  bed  of 
an  old  lake.  There  is  a  great  big  bar  stands  up  there 
20  or  30  feet  high. 

Q.  Did  you  examine  though  down  that  bed  of  that, 
opening  there? 

A.     I  did. 

Q.     Now,  in  the  bed  of    that    opening  in  the  mouth 
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there,  that  is  all  new  ground,  isn't  it,  newly  washed  up 

by  the  flood  water  of  the  Columbia  river? 

A.     There  is  great  big  boulders  in  it  and  some  gravel. 

Q.  1  am  speaking  now  of  the  bed  of  the  mouth  of  the 
Xospelem  at  that  point?  It  is  all  covered  by  new  fill 
with  newly  made  earth,  the  bed  right  down  Inere  isn't  it? 

A.  The  bed  right  down  there  is  covered  \»^ith  trees  and 
soil  and  brush. 

Q.  How  wide  is  tlie  opening  there  of  t\ie  Nespelem, 
the  mouth? 

A.    At  the  mouth? 

Q.    Yes? 

A.  Why,  I  should  say  that  it  was.  Well,  it  is  four 
or  five  or  six  hundred  feet.  I  w^ould  not  be  positive.  I 
did  not  go  over  across  there.     It  is  some  distance. 

Q.  Well,  getting  back  to  the  other  question,  Mr.  Stev- 
enson. You  did  not  pan  along  the  Columbia  river  proper 
at  this  time  in  August? 

A.     No. 

Q.     Why  didn't  you? 

A.  There  was  not  anything  there  to  pan,  no  gravel 
along  there  on  the  Columbia.  It  is  all  soil,  this  is  a  flat, 
level  country  here,  right  there,  runs  up  to  the  bench. 

Q.  Just  one  second.  I  want  the  stenographer  to  get 
what  you  call  the  flat,  level  country. 

A.     This  excluded  strip — there  is  a  flat,  level  country. 

Q.  Now  here,  just  one  second.  I  am  asking  you  ques- 
tions :  you  say  that  this  excluded  strip  is  a  flat  level 
country? 

A.     There  is  a  flat  there,  yes  sir. 
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Q.  Do  you  say  that  that  excluded  strip  is  a  flat  in 
there,  a  level? 

A.  I  mean  this  portion  down  here  (indicating)  right 
here  west  of  the  river — the  Columbia  river,  a  little  flat 
in  there.  Then  the  banks  run  up  30  feet  high,  about  500 
feet  of  level  land  then  a  bank  about  60  feet  high  and 
then  this  level  land  runs  clear  over  to  the  Peabody  and 
a  little  west  past  it  and  then  comes  up  here  30  feet  (indi- 
cating). 

Q.     Down  at  the  end  of  the  Wickman? 

A.     No,  that  is  right  across  in  there  (indicating). 

Q.  I  am  asking  about  this  portion  in  here  that  we 
have  heretofore  called  the  excluded  strip? 

A.    Well,  there  is  a  flat  in  there. 

Q.     How  far  does  that  continue  down  the  claim? 

A.  Goes  down  here  quite  a  distance  and  then  the 
banks  rise  up  pretty  high  again. 

Q.    Is  there  any  gravel  down  along  this  part! 

A.     Not  until  you  get  back  to  this  bank. 

Q.    Which  bank? 

A.     The  first  rise  from  the  river. 

Q.  Do  you  find  gravel  though  before  you  strike  the 
Wickman,  don't  you,  back  from  the  river? 

A.  Yes  sir,  a  big  gravel  bank  from  that  first  30  foot 
flat  back  is  sand  or  gravel. 

Q.     Did  you  say  you  examined  that? 

A.    Yes,  I  examined  that. 

Q.  Did  you  examine  anjrwhere  from  the  water  in  the 
Columbia  river  up  along  this  first  bank? 

A.    Yes,  along  there. 
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Q.     Now  then — 

A.     1  don't  understand  that  map. 

Q.  Did  you  examine  from  the  water  of  the  Columbia 
^'enerally  alon*,'  hero  up  in  tliat  direction  \\\)  to  the  Wick- 
man  7 

A.  I  examined  the  first  rise  there.  I  don't  know 
where  it  comes  on  this  map. 

Q.     Well,  in  that  direction? 

A.  Yes  sir.  There  is  a  big  gravel  bank  along  there. 
I  made  an  examination  of  that  bank. 

Q.     What  showing,  anything? 

A.     I  took  one  or  two  pans  along  there. 

Q.  You  said  a  while  ago  you  didn't  make  any  exami- 
nation along  the  Columbia? 

A.  I  thought  that  you  meant  the  exact  bank  of  the 
Columbia. 

Q.     Well  now,  where  did  you  pan  along  there? 

A.  I  panned  along  the  big  gravel  bank  where  the  Nes- 
pelem  enters  into  the  Columbia,  where  this  bay  sets  in 
there,  the  bay  back  water  along  in  there. 

Q.     Now  you  are  pointing  to  the  mouth  of  the  Nes- 
pelem? 
A.     Yes,  and  on  the  Peabody  placer. 

Q.  Now  I  am  asking  you,  as  you  understand,  whether 
you  panned  on  that  excluded  strip  which  is  south  of  the 
Wickman  placer  and  between  the  Wickman  placer  and 
the  Columbia  river  as  shown  upon  complainant's  exhibit 
No.  4.  Did  you  pan  at  any  place  along  the  water  line 
or  upon  any  portion  of  that  excluded  strip  that  I  have 
described  and  I  am  now  pointing  to? 
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A.  I  do  not  know  because  I  do  not  understand  wliere 
that  bank  is  in  reference  to  this  map. 

Q.  Well  do  you  know — you  did  pan  on,  you  say,  the 
mouth  of  the  river? 

A.     Along  here  (indicating). 

Q.    In  the  mouth? 

A.  About  along  here  somewhere.  I  don't  know  as  to 
this  property. 

Q.  You  don't  know  whether  it  was  on  the  Peabody 
placer,  was  it? 

A.  Yes,  on  the  Peabody  placer  because  I  located  that 
by  the  stake. 

Q.  Why  didn't  you  go  down  the  Columbia  river  and 
pan  down  there  a  little  bit  along  on  the  excluded  strip? 

A.  I  didn't  know  there  was  any  excluded  strip  there. 
I  never  saw  this  map  before. 

Q.     You  knew  there  was  ground  there? 

A.     Yes,  sir. 

Q.  Fixing  it  in  your  mind  that  there  was  ground  there 
and  that  it  was  revealed  by  complainant's  exhibit  No.  4 
that  a  certain  portion  of  that  ground  is  excluded  from 
the  Wickman  placer, — now  I  ask  you  why  you  did  not 
go  down  on  that  portion  of  the  ground  which  by  that 
map  appears  to  be  excluded  from  the  Wickman  placer? 

A.    I  didn't  see  any  gravel  there  to  pan. 

Q.    Did  you  look? 

A.  Yes,  I  carried  my  samples  down  there  to  pan, 
down  in  there  across  the  ground  in  panning. 

Mr.  AVERY:    You  mean  to  wash  it? 
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A.  Yes,  in  washing  it,  the  samples  that  I  took  I  had 
necessarily  to  cross  the  ground  to  get  to  the  river. 

Mr.  BLAIK:  Q.  Do  you  know  how  long  it  is  from 
the  mouth  of  the  Nespelem  down  to  the  end  of  the  Wick- 
man  phu'er,  from  corner  No.  4  of  the  Wickman  placer 
to  corner  No.  3  of  the  Wickman  placer? 

A.  I  could  not  say,  in  the  neighborhood  of — I  didn't 
survey  it,  I  found  the  stake  there. 

Q.     How  far  do  you  think  it  is  1 

A.  I  would  say  in  the  neighborhood  of  2500,  may  be 
3,000  feet. 

Q.     I  think  you  will  find  it  a  little  bit  over  3,000  feet? 

A.     Yes,  sir. 

Q.  Did  you  go  along  the  river,  the  Columbia  river  and 
examine  for  gravel  deposits? 

A.  Nothing  except  from  corner  No.  4  of  the  Peabody 
up  to  the  Nespelem  up  to  where  the  Nespelem  river  comes 
m — corner  No.  4  of  the  Peabody  along  there  up  to  where 
this  river  comes  in  here.  I  examined  that  big  bar  there, 
a  great,  big,  high  bar. 

Q.  Y^ou  say  that  the  country  back  of  the  claims  is 
rather  high? 

A.     Yes,  sir. 

Q.  Rises  precipitously  from  the  Wickman  placer, 
doesn't  it? 

A.    It  rises  pretty  fast  there. 

Q.     Rises  precipitously? 

A.     Not  precipitously,  but  it  is  quite  high. 

Q.  There  was  ravines  and  gullies  running  down 
through  that? 
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A.    There  was. 
Q.    And  a  roadway  comes  down  there  in  this  side,  in 

there  as  marked? 

A.    At  the  northwestern  end  of  the  Peabody  there  is 
a  road,  a  wagon  road  comes  down  a  great  big  gulch  in 

there. 

Mr.  AVERY :    Do  you  mean  the  Peabody? 

A.     The  Wickman  I  mean. 

Q.    And  from  Nespelem  down  to  that  place  it  is  down 

hill,  isn't  it? 

A.    From  Nespelem  town? 

Q.    Yes,  the  town,  down  to  the  placers,  it  is  down  hill, 

isn't  it? 

A.    Yes,  sir. 

Q.  Now  you  spoke,  Mr.  Stevenson,  of  the  country  east 
of  Nespelem  as  being  agricultural  ranches? 

A.    There  are  ranches  there  now. 

Q.    How  many  acres? 

A.    I  don't  know. 

Q.    How  far  do  they  extend? 

A.  Oh  well,  they  extend— let  me  see.  There  is  I 
know  ranches  up  here  from  Stephenson's  Ferry  down  to 

the  Nespelem. 

Q.     What  is  grown  on  those  ranches? 

A.  Well,  I  used  to— we  used  to  get  vegetables  from  a 
halfbreed  that  drove  the  stage  that  had  a  ranch  down 

there. 

Q.     Down  where? 

A.  If  I  remember  rightly  it  is  pretty  close  to  the  east 
side  line  of  the  Peabody  placer. 
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Q.    That  is  not  cultivated  now  though  is  it! 

A.     What  is  that! 

Q.  That  land  is  not  cultivated  is  it  now.  Was  not 
cultivated  this  year? 

A.  That  I  don't  know.  I  know  he  has  got  a  ranch  in 
there.  Anywhere  that  they  can  get  a  little  stream  of 
water  along  there  they  can  raise  any  kind  of  vegetables 
that  they  want  to. 

Q.     They  need  irrigation  do  they,  to  grow  crops! 

A.  I  know  that  they  grow  better  by  irrigation.  I 
don't  know  that  they  need  it. 

Q.     Do  they  use  irrigation  tliere! 

A.     Wherever  they  can  get  it. 

Q.  Do  they  use  irrigation  along  there  on  that  land 
that  you  are  speaking  about! 

A.  I  have  seen  a  big  ditch  on  the  side  of  the  road 
right  into  these  Indian  ranches. 

Q.     Right  down  there  near  this  Nespelem  property! 

A.  I  know  once  I  was  down  there  once  some  years 
ago  and  I  don't  know  whether  he  is  a  French  half  breed, 
he  has  a  ranch  there  out  a  little  ways  and  grows  vegeta- 
bles on  it. 

Q.  It  was  a  farm  down  there  and  he  has  a  truck  patch, 
is  that  it! 

A.  Well,  I  could  not  say  how  many  acres  he  had 
plowed  up  and  in  cultivation.    I  know  he  had  some. 

Q.  They  don't  grow  corn  and  wheat  do  they,  on  that 
land! 

A.     I  don't  know. 
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Q.    You  don't  know  what  tliey  grow,  as  a  matter  of 

fact? 
A.    I  know  that  they  grow  vegetables  because  I  bought 

them  from  him. 

Q.    But  how  many  acres  there  are  in  that  ranch  right 
next  to  the  Peabody,  you  don't  know? 

A.    I  don't  know. 

Q.     You  don't  know  whether  there  are  20  or  30  or  40 

or  50? 

A.    I  don't  know. 

Q.     You  don't  know  the  quantity  of  the  agricultural 

land  there? 

A.     No  sir,  I  know  there  is  a  flat  up  there  and  ranches. 

Q.    Right  down  on  the  edge  of  the  river? 

A.     Above  the  bank  of  the  Columbia  it  is  all  rock, 

Q.  Now  you  testified  that  this  land  was  not  valuable 
as  ground  for  placer  mining,  did  you  not? 

A.     I  did. 

Q.  You  based  that  opinion  altogether  upon  your  ex- 
perience in  finding  no  gold  there? 

A.     Upon  the  examinations  that  I  made  of  the  ground. 

Q.    You  found  not  a  trace  of  gold  anywhere  on  the 

property? 

A..    I  didn't  find  a  single  one  in  any  of  the  pans  that 

I  took.  « 

Q.  If  you  should  find  colors  such  as  are  found  in  de- 
fendant's exhibit  **U"— what  quantity  per  pan  of  such 
colors  as  found  in  defendant's  exhibit  "U"  for  identifi- 
cation would  you  regard  as  making  a  property  valuable 
for  mining  purposes? 
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A.     1  would  have  to  lind  a  j^ncit  m;my. 
Q,     Well,  how  many? 

A.  Well  it  would  be  impossible  to  count  them  because 
they  are  so  fme  that  I  could  not  answer  that  question  as 
to  number. 

Q.     Can  you  state  approximately  how  many  colors? 
A.    Of  the  weight  and  size  of  these! 
Q.    Yes,  sir. 

A.     The  average  size  these — 

Mr.  AVP^RY:  I  object  to  that  before  you  answer.  I 
..hject  on  the  ground  that  the  question  is  an  impossible 
lie  and  it  is  not  susceptible  of  an  intelligent  answer  by 
reason  of  the  apparent  impossibility  to  tell  how  much 
gold  there  is  in  that  bottle  and  what  territory  it  would 
be  taken  from  and  its  value,  excellence,  I  might  say. 

Q.    You  can  tell  the  various  kinds  of  gold,  can  you,  one 
from  the  other! 
A.    Yes,  sir. 

Q.     Do  you  know  the  difference  between  flake  gold  and 
luiggets! 
A.     Certainly. 
Q.    And  flour  gold! 

A.    Flake  gold  and  flour  gold  are  practically  the  same. 
Q.     Now  what  kind  of  gold  is  that  there! 
A.     I  would  call  that  fly  speck  gold. 
Q.     That  is  a  new  name! 
A.     That  is  a  rough  name. 
Q.     What  is  the  name! 

A.     It  is  almost  impossible,  it  is  not  imperceptible,  but 
it  is  very,  very  fine  gold  and  the  colors  in  there  are  very 
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light  and  would  be  very  hard  to  save  and  they  would 
need  a  great  many  and  it  would  almost  run  away.    I  don't 
think  that  could  be  saved  with  riffles. 

Q.    With  riffles? 

A.     Yes,  sir. 

Q.     Could  not  do  that,  save  that  in  a  ditch? 

A.     In  a  ditch? 

Q.    Yes  sir,  by  sluicing? 

A.     You  mean  by  shoveling  in  the  sluices? 

Q.    Yes,  sir. 

A.    Well  you  might  save  some  of  it  if  you  had  bur 
lap  in  there,  but  it  would  be  pretty  hard  to  save. 

Q.    You  could  catch  that  with  mercury? 

A.     Catch  some  of  it. 

Q.     Catch  90  per  cent  of  it  anyway  wouldn't  you? 

A.     I  will  not  say  that. 

Q.    Well  you  could  do  that? 

A.     I  don't  think  you  could,  90%  is  a  whole  lot. 

Q.    Well,  80  per  cent? 

A.  If  you  could  catch  40  per  cent  of  that  flake  gold 
with  mercury  you  would  be  doing  very  very  well. 

Q.  Might  some  properties  even  though  they  saved 
forty  per  cent  prove  very  valuable  if  they  saved  40%? 

A.     If  they  have  enough  yes,  to  have  forty  per  cent. 

Q.  Now  the  question  I  asked  you  a  while  ago  was, 
considering  the  situation  as  you  have  testified  to  it  as 
existing  up  above  at  the  Nespelem  and  the  lay  of  the 
land  and  the  head  of  the  water  and  so  on,  how  many 
colors  such  as  are  contained  in  that  bottle,  defendant's 
exhibit  **U"  for  identification,  would  you  think  neces 
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ai  y  to  be  found  per  pan  in  order  to  indicate  that  the 
jiroperty  was  a  valuable  or  paying  proposition? 

Mr.  AVKKY:  I  object  to  that  on  the  ground  that  it 
is  not  susceptible  of  an  answer  and  it  cannot  be  told — 
I  don't  think  it  can  be  told  how  many  colors  there  are 
iu  that  bottle. 

Mr.  BLAIK:    I  am  asking  him  about  the  relative  size. 

Mr.  AVERY :    I  object. 

A.     There  would  have  to  be  a  great  many  hundreds. 

Q.     Per  pan? 

A.     Per  pan. 

Q.  How  much  return  per  cubic  yard  is  necessary, 
would  be  necessary,  up  there  have  you  any  idea? 

A.    Up  there? 

Q.     Yes,  sir. 

A.  It  would  depend  on  the  size  of  the  gold,  if  the  gold 
was  susceptible  of  being  saved, — was  big  enough  to  be 
saved. 

Mr.  AVERY :     Just  answer  the  question. 

A.  If  you  would  give  me — if  you  would  give  me  ten 
cents  a  cubic  yard  of  gold  that  could  be  saved  on  that 
ground — what  would  be  the  cost  of — 

Q.  We  are  not  asking  you  that  question — the  fact 
that  you  lose  gold  does  not  add  to  the  labor  or  cost  of 
that  which  you  do  save,  does  it.  That  you  cannot  save 
some  of  it  does  not  affect  the  labor  entailed  upon  you 
to  work  over  a  cubic  yard  of  dirt? 

A.  If  you  get  ten  cents  in  a  cubic  yard  and  lose  five 
cents  of  it  the  labor,  the  cost  of  the  labor  is  doubled. 

Q.    Answer  the  uestion. 
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Mr.  AVERY :  I  think  he  has  answered  your  question 
precisely,  Mr.  Blair. 

Mr.  BLAIR:  He  did  not,  Mr.  Avery,  at  all,  and  the 
witness  I  think  knows  that. 

Q.  What  profit  per  cubic  yard  in  the  return  of  gold 
is  necessary  to  work  such  a  proposition  as  you  found  at 
NespelemI 

A.  That  is  a  very  hard  question  to  answer  for  the 
reason  that  the  ground  embodied  in  the  Wickman  and 
the  Peabody  placer  claims,  with  the  amount  of  water 
that  you  have  there  can  be  moved  so  readily  that  a 
large  amount  of  it  can  be  taken  away  in  a  short  time. 
If  there  was  any  gold  in  those  placer  claims  I  would  say 
that  even  ten  cents  a  yard,  if  you  save  ten  cents  a  yard 
you  would  make  that  a  paying  proposition. 

Q.  Of  course,  you  understand  when  you  say,  "If  you 
save"  that  is  saying  in  other  words  that  you  do  get  ten 
cents  worth  out  of  each  cubic  yard? 

A.  If  you  don't  get  ten  cents  worth  out  of  each  cubic 
yard  the  placer  mine  is  not  worth  anything  at  all. 

Q.     Suppose  that  there  was  $1.00  worth  of  gold  in  a 
cubic  yard  and  you  got  out  ten  cents,  that  is  a  statement    , 
that  it  is  worked  with  a  profit? 

A.  Yes,  if  I  can  save  ten  cents — if  I  can  save  ten 
cents  a  cubic  yard  on  that  ground  I  am  making  money 
on  the  ground. 

Q.     Now  this  property,  this  other  property  in  Oregon 
that  you  spoke  of  as  being  more  favorably  located  for 
hydraulicking,  do  you  know  how  much    the    profit  was    ; 
there  per  cubic  yard? 
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A.  No,  I  don't,  because  in  those  days  we  never  fig- 
ured on  cubic  yards,  we  figured  on  clean-ups. 

Q.     On  what! 

A.  On  the  clean-ups,  how  much  we  got  out  every 
wjck  or  every  time  we  cleaned  up.  It  was  all  coarse 
gold  down  there  and  cubic  yards  we  never  figured — that 
was  before  the  days  of  cubic  yards. 

Q.     You  don't  know  though  of  a  more  favorable  hy 
draulicking  proposition  other  than  that,  than  this  Nes- 
pelem  })roperty  as  far  as  water  and  lay  of  land  is  con- 
cerned ? 

A.  Well  I  don't  consider  this  a  favorable  proposi- 
tion because  of  the  absence  of  gold.  That  limits  your 
•juestion  so  you  don't  need  any  explanation. 

Q.  As  far  as  the  water  and  lay  of  land  is  concerned 
— I  am  just  asking  about  those  two  features? 

A.  There  is  a  place  up  there  from  Grangerville  where 
the  conditions  are  as  favorable,  even  a  little  more  so, 
than  this,  but  if  there  was  gold  down  on  these  two  placer 
claims  I  would  say  this  was  an  ideal  placer  proposition. 

Q.  Do  you  know  anything  about  the  new  Bloomfield 
placer  in  California? 

A.     No,  sir. 

Q.  It  would  not  be  possible,  assuming  that  there  was 
gold  there,  in  the  Nespelem  proposition,  to  work  that  at 
five  cents  a  cubic  yard? 

A.    I  might — you  mean  to  say  five  cents? 

Q.  Could  you  work  it  at  a  cost  of  five  cents  per  cubic 
yard? 
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A.  Oh  yes — in  working — I  could  move  that  ground  at 
five  cents  a  cubic  yard  when  that  water  is  put  on  there. 

Q.    What  is  the  lowest  amount  you  could  move  it  at? 

A.  That  I  don't  know  what  the  lowest  amount  would 
be.  I  would  like  to  get — it  would  depend  on  the  amount 
of  power,  the  size  of  the  hose  and  also  the  dump. 

Q.    Well— 

A.  I  can  move  all  that  ground  down  on,  that  is  on 
the  top  of  the  ground,  I  can  run  that  into  the  Columbia 
at  five  cents  per  cubic  yard  very  easily. 

Q.  Can  you  run  it  in  cheaper  than  that  as  a  matter 
of  fact? 

A.  Well  I  am  not  a  contractor,  I  think  I  could  move 
that  ground  for  five  cents  a  yard. 

Q.     Could  not  do  it  for  three  cents  a  yard? 

A.     I  would  not  say  that. 

Q.  You  are  not  acquainted  with  the  new  Bloomfield 
proposition  in  California,  are  you? 

A.  No  sir,  I  don 't  even  know  what  part  of  California 
that  is  in. 

Q.     Now,  I  am  going  to  read  to  you  there  as  the  basis 
of  my  question  from  a  book  entitled,  "Hydraulic  in  Pla 
cer  Mining",  by  Wilson, — Eugene  B.  Wilson. 

Mr.  AVERY:  I  object  to  counsels  reading  from  the 
book. 

Mr  BLAIR:  Q.  The  basis  of  the  question  which  I 
am  about  to  ask  you  is  as  follows : 

Mr.  AVERY:  I  object  to  reading  from  any  book, 
putting  the  contents  of  any  book  in  the  record  in  this 
way.    Tt  is  immaterial  and  incompetent. 
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Q.  As  follows:  "On  jm^e  157,  "In  Idaho,  a  i)hu'er 
having  less  value  th.ni  1\v.»  conts  per  c\\\)\o  yard  has  been 
worked  at  a  profit. 

Q.  Now  in  view  of  your  testimony,  would  it  be  your 
'>j)inion  that  this  property  could  be  worked  at  two  cents 
per  cubic  yard? 

Mr.  AVF]RY:  I  object  to  that  because  it  is  not  cross 
examination  and  immaterial,  irrelevant  and  incompe- 
tent, and  the  question  has  been  answered  at  least  four 
times. 

A.  I  would  not  undertake  to  work  that  ground  at  two 
cents  a  cubic  yard. 

Q.  I  am  not  asking  you  that — what  do  you  think 
about  itT 

A.  I  tiiink  that  it  would  not  i)ay  at  two  cents  per 
cubic  yard. 

Q.  You  don't  know  anything  about  the  North  Bloom- 
tiold  proposition  in  California? 

Mr.  AVKKY  :     I  object  to  that  as  immaterial. 

A.  I  have  heard  of  it,  but  not  often,  I  have  read  it 
in  some  of  the  mining — seen  some  mining  notices  of  it 
in  some  kind  of  papers,  but  I  don't  know  anj^thing 
about  it. 

Q.  You  don't  know  anything  about  the  presence  or 
absence  of  water  there? 

A.     I  don't  know  anything  about  it. 

Q.     It  is  a  placer  ]>ropositionT 

A.     Don't  even  know  that. 

Q.  In  view  of  the  following  read  from  the  same  book 
on  the  same  page,  157;  "The  yield  of  the  gravel  at  North 
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Bloomfield  was  7.7500  cents  per  cubic  yard  and  the  cost 
of  mining  4.10  per  cubic    yard— ground    carrying  3.99 
cents  per  cubic  yard  has     been    worked  at  a  profit  on 
North  Bloomfield." 
Q.     Is  your  opinion  still  the  same  with  reference  to 

this? 

Mr.  AVERY :  I  object  to  that  on  the  ground  stated 
in  the  last  question  and  also  upon  the  ground  that  it  is 
a  hypothetical  question  with  absolutely  nothing  in  the 
record  upon  which  to  base  it. 

Mr.  BLAIR:  This  witness  has  stated  that  this  was 
an  ideal  placer  proposition. 

A.    Provided  there  was  gold  there  to  mine. 

Mr.  BLAIR:  I  know  you  are  anxious  to  get  that  in 
the  record  as  often  as  you  can. 

Q.    Now  have  you  ever  worked  a  placer,  gold  placer 

property? 
A.    I    A.    I  did  once  for  a  short  time. 

Q.    Where? 

A.    Eastern  Oregon. 

Q.    What  was  the  nature  of  that? 

A.     I  fell  down  on  it. 

Q.     What  was  the  nature  of  it? 

A.  We  built  a  ditch  and  started  a  pipe  down  and  some 
gravel  in  the  sluice  boxes. 

Q.    How  long  did  you  work  at  it? 

A.  We  worked  a  good  many  months  building  the 
ditch.  I  have  forgotten  how  many  now.  I  think  we 
worked  on  the  pipe  about  fifty  days  and  then  the  water 
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iravo  out  ami  tlie  ground  gave  out,— that  is  Uie  gold  in 

the  ground  gave  out. 

Q.     The  gold  in  the  ground  gave  out! 

A.     Ves,  sir. 

Q.     Did  you  ever  work  any  other  placer  proposition? 

A.     Not  with  my  own  hands. 

Q.     When  you  were  working  up  there  on  this  property 
at  Nespelem  in  August  and  examining  it,  were  you  alone! 

A.     Yes,  sir. 

Q.     No  one  with  you  at  alH 

A.     Not  a  soul.    I  only  met  one  man  during  the  whole 
time  I  was  there. 

Q.     What  was  his  name,  do  you  know! 

A.     Hopkins.     I  think  a  son  of  old  Vernile  F.  Hop 
kins  who  lives  down  the  river. 

Q.     You  said  you  stopped  at  a  cabin  at  that  place — 
any  one  live  in  the  cabin t 

A.    Yes,  sir. 

Q.     Who! 

A.     There  was  a  miner  there.     I  have  forgotten  the 
name  now,  worked  for  a  man  named  Callahan. 

Q.     Did  you  see  Callahan  himself  f 

A.    Yes,  sir. 

Q.     Talked  with  him? 

A.    Yes,  sir. 

Q.     Talked  to  him  about  the  placer  claims? 

A.     Yes,  sir. 

Q.     What  was  the  drift  of  his  remarks  to  you? 

Mr.  AVERY :     I  object  to  that  and  I  insist  on  the  ob- 
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jection  as  being  immaterial,  incompetent  and  irrelevant 

and  heresay  and  I  ask  a  ruling  on  that. 

Mr.  BLAIR :  I  think  that  it  will  come  out — you  may 
answer. 

Mr.  AVERY:  Wait  a  minute.  I  think  there  is  an 
objection  there  for  the  examiner  to  pass  upon,  and  I 
want  him  to  make  a  decision.  This  is  utterly  irrelevant 
and  incompetent  and  manifestly  hearsay. 

Mr.  BLAIR:  I  don't  want  to  tell  this  witness  what 
I  want  him  to  testify  to  although  it  is  something  mate- 
rial in  this  case. 

Mr.  ADAMS :  Do  you  object  to  it  on  the  ground  that 
it  is  impertinent.  That  is  the  only  ground  that  I  can 
rule  upon. 

Mr.  AVERY :  I  object  to  it  on  the  ground  that  it  is 
inomaterial,  incompetent,  irrelevant  and  calling  for  hear- 
say evidence  and  impertinent. 

Mr.  BLAIR:  I  will  ask  another  question.  I  will 
withdraw  that  question. 

Q.  I  will  ask  you,  did  you  have  a  conversation  at  that 
time  with  Mr.  Callahan  with  reference  to  the  presence 
or  absence  of  gold  on  these  properties? 

A.    No,  sir. 

Q.  During  these  days,  the  15th  and  16th  and  17th  and 
may  be  the  18th,  you  said  you  examined  some  other 
properties  up  there? 

A.  I  think  that  was  the  day  before  I  went  down  on 
to  the  lower  ground.  I  went  over  to  look  and  see  where 
some  ledges  cross,  if  any  cross,  on  the  river  above  the 
falls. 
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(^).     How  fur  above  the  falls? 

A.     Up  above  Callahan's  cabin. 

Q.     Was  that  with  reforent'o  to  this  case? 

A.     Yes,  sir. 

Q.     What  did  you  find — any  ledges  crossing? 

A.  I  didn't  find  anything  that  interested  me  in  any 
extent. 

Q.     Didn't  interest  you? 

A.     No,  sir. 

Q.     Why  not? 

A.  Because  there  was  not  any  there  that  I  saw — some 
little  rock  down  there  in  one  or  two  places,  but  I  didn't 
see  any  gold  in  any  of  them. 

Q.    Do  you  know  the  name  of  the  property? 

A.    No. 

Q.    Is  it  the  ''double-header"? 

A.  I  know  the  double-header  and  I  know  where  that 
property  is  and  it  is  way  up  in  the  mountains  in  the 
other  direction,  way  up  west. 

Q.     How  far  above  the  bar  was  this  property! 

A.  There  is  several  holes  along  the  river  up  there 
that  and  I  don't  know  how  many,  how  far. 

Q.    A  mile? 

A.     No. 

Q.  You  were  there  examining  tliat  property  on  the 
15th  you  say? 

A.  I  was  examining  these  properties — the  first  day 
I  was  on  this  property  was  the  15th,  and  the  day  after 
that,  on  the  13th,  I  walked  down  from  Nespelem  all 
along  that  flat  there  down  to  where  the  river  first  breaks 
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and  looked  along  the  bank  there  to  see  if  there  was  any 

ledges  crossed. 

Q.  You  were  up  there  the  day  you  started,  in  your 
present  testimony — when  did  you  start  for  Spokane? 

A.  I  think  I  left  Spokane  on  the  12th  and  on  the  14th 
— if  I  had  a  calendar  here  I  could  tell  you  better. 

Q,    Have  your  books  there! 

A.  I  have  not  that  in  the  books  here,  but  the  day  I 
got  down  on  the  property. 

Q.    What  day  is  that? 

A.     Aug.  15th  was  the  morning  I  started  on  this  prop 
erty,  and  the  day  before  that  would  be  the  14th. 

Q.     Yes,  that  is  true. 

A.  That  on  the  day  before  in  the  afternoon  I  went 
down  along  on  the  bank  of  the  river,  to  look  around,  took 
a  cursory  look  around. 

Q.     What  time  of  day  did  you  get  into  Nespelem? 

A,  In  the  afternoon  some  time  when  the  stage  arrived. 
I  don't  remember.    Probably  four  or  five  o'clock. 

Q.    Where  did  you  take  the  stage  from?  . 

A.     Almira. 

Q.     You  drove  from  Wilbur  over  to  Almira? 

A.     Yes,  sir. 

Q.    Arrived  there  then  the  afternoon  of  the  14th? 

A.     No,  the  afternoon  of  the  13th. 

Q.  Now  you  went  to  Wilbur  on  what  day  did  you 
say? 

A.    On  the  12th  I  left  here  in  the  afternoon. 

Q.     About  2  o'clock? 

A.     Yes  sir, — if  I  am  correct  in  its    being    the  12th, 


Multnomah  Mining,  Milling  d  Development  Co.    811 

Testimony  of  Howlnnd  Stevenson. 

and  1  think  I  am,  and  I  ^oX  to  Willmr  an(i  I  Kot  off  at 
Willmr  unwittingly  tliougli  to  take  the  stage  there  and 
I  registered  at  the  hotel  and  found  out  tlmt  the  stage 
run  had  l>een  transferred  so  tlmt  it  didn't  leave  Wilbur 
any  more,  but  left  Almira,  and  I  went  to  the  livery  sta- 
ble at  Wilbur  and  took  a  team  and  they  drove  me  to 
Almira  and  1  took  the  stiige  next  day  because  the  next 
day  would  be  Saturday  and  otherwise  I  would  have  to 
stay  over  until  Monday  and  1  didn't  want  to  lose  that 
time,  so  I  arrived  in  Nespelem  on  the  stage  leaving 
Almira  on  Saturday,  I  think  the  13th,— now  whether 
that  is  the  13th  I  cannot  say,  but  I  know  it  was  Satur- 
day and  I  got  there  on  the  stage  and  Sunday  afternoon 
I  wandered  down  the  bank  of  this  river  and  took  a  look 
around  to  see  my  surroundings  and  see  what  I  had  to 
do  and  I  started  in  on  Monday,  the  15th  on  these  claims. 

(^.     And  yon  were  on  the  property  until  the  18th  ? 

A.     I  am  not  sure  whether  I  left  there  on  the  18th 
or  not.    I  might  have  left  Nespelem  on  the  18th. 

Q.     That  would  be  in  the  morning? 

A.     Yes  sir.    I  know  I  was  there  3  or  4  days. 

Q.     You  stated  in  your  direct  examination  that  you 
was  there  five  days? 

A.     I  said  from  3  to  5  days.    I  meant  the  trip. 

Q.     Do  you  know  how  many  pans  there  are  in  a  cubic 
yard  of  dirt? 

A.     Well,  that  varies. 

Q.     Well  there  was  an  estimate  that  miners  make? 

A.     They  generally    estimate     from     130  to  160  and 
there  was  some  dirt— I  measured  a  pan  that  I  was  pan- 
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ning  and  I  made  a  hundred  and  sixty-six  pans  a  cubic 
yard,  but  I  have  seen  it  where  it  run  less  than  that. 
Mr.  BLAIR:     That  is  all. 

Mr.  AVERY:  Mr.  Stevenson,  how  many  notes  have 
you  got  there,  how  many  pages  of  your  book  does  it 
cover  ? 

Mr.  BLAIR:    I  object  to  that  as  absolutely  immate 
rial  and  irrelevant. 
A.    Fourteen  pages. 

Q.  Well  is  that  where  you  noted  down  the  entry  of 
what  you  did  up  there  on  that  examination,  a  complete 
narrative? 

A.    A  complete  narrative  from  the  day  I  started. 
Q.    Was  it  made  at  that  time? 
A.    It  was. 

Q.  I  will  ask  you  then  to  state  with  that  in  view  and 
consulting  it  just  as  much  as  you  want  to,  to  state 
everything  that  happened  on  that  trip  after  you  reached 
the  ground? 

Mr.  BLAIR:  I  object  to  that  as  not  being  proper  re- 
direct examination  and  as  having  been  entered  into  on 
his  examination  in  chief  and  as  properly  chief  exami- 
nation. 

Mr.  AVERY :  Independent  of  that  if  it  is  not  proper 
redirect  examination  I  will,  for  the  purpose  of  that 
question  alone,  I  will  ask  to  recall  the  witness  in  order 
to  put  that  in. 

Mr.  BLAIR :  I  object  to  Mr.  Avery  asking  this  ques- 
tion on  the  ground  that  he  has  already  gone  over  the 
ground  covered  by  the  question  asked. 
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A.     I  started  on  the  15th. 

Q.     .Inst  narrate  it  right  through,  taking  your  time. 
A.     I  started  on  the  15th  and  made  a  measurement 
of  the  (him  and  tail  race  and  examined  continuously  up 
ahove  the  dam  where  there  is  an  old  forge  and  looked 
at  some  holes— I  didn't  go  up  to  those  holes,— and  I 
then  started  down  this  excavation  that  had  been  made 
for— looked  as  though  it   had  been  made  for  the  pur- 
pose of  putting  a  flume  on  tliere  to  carry  water  and  on 
these  bars  I  dug  along  in  there,  I  took  twelve  pannings 
on  these  difTerent  bars.     One  bar  was  older  than  the 
others  and  I  didn't  notice  it  at  first  because  it  laid  back 
and  so  much  trees  on  it  and  I  took  five  pans  on  there.    I 
then  followed  the  river  down  taking  pannings  from  the 
different  little  bars  until  I     came    to    where  the  road 
crosses  the  river  and  I  followed  the  road  up  until  I  came 
to  where  there  was  a  cabin,  built  out  of  logs  partially 
and  partially  out  of  lumber  I  think,  and  it  was  on  the 
right  hand  bank  of  the  river,  and  right  near  the  bank 
and  along  that  river  bank  I  saw  what  looked  to  me  what 
if  any  place  that  I  had  yet  seen  would  carry  gold.    The 
side  of  the  bank,  the  right  hand  side  was  quite  heavily 
stained  with  iron  oxide  and  some  black  oxide  and  there 
had  been  a  number  of  holes  dug  in  there,  small  holes.    I 
panned  in  one  or  two  of  those  and  then  took  some  from 
the  little  holes,  took  some  pannings  out  of  those,  and  the 
creek  being  right  there  I  made  my  pannings  there. 

There  were  two  old  sluice  boxes  there,  one  standing 
up  on  the  bank  and  one  laying  down  below  the  bank, 
kind  of  up  side  as  it  had  some— I  don't  know— it  had 
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one  or  two  places  there  was  little  water  gullies  washed 

down  and  coming  in  there. 

I  then  went  along  for  probably  a  thousand  feet  until 
I  came  to  a  great,  big,  high  clay  soil  bank,  a  good  many 
— several  hundred  feet  high  and  underneath  that  I 
found  three  bars.  I  then  went  over  along  the  river 
again.  I  had  not  got  yet  to  the  mouth  of  the  river,  and 
followed  the  river  clear  down  to  its  mouth, — some  of 
the  bars — wherever  I  could  find  one  that  was — one  that 
looked  at  all  likely  and  on  the  sides  of  the  Nespelem 
river  and  took  pannings  there  and  panned  in  different 
places.  I  then  afterwards,  after  going  over  the  Nes- 
pelem river,  or  a  portion  of  it,  that  portion  of  it,  I  went 
back  on  the  flat  ground  on  the  Peabody  placer  and  the 
Wickman  placer  and  I  found  other  pits,  some  ten  I  be- 
lieve in  total.  Each  one  of  these  pits  I  examined  and 
I  wrote  a  description  of  it  and  took  pannings  there  and 
in  none  of  these  pits  did  I  obtain  any  placer  gold. 

I  then  started  on  this  long  ditch  which  ends  some- 
where near  the  northwestern  corner  of  the  Wickman 
placer  and  examined  the  ditch  from  where  it  commences 
to  where  it  leaves,  well,  in  fact  to  where  it  goes  away, 
as  far  as  it  goes,  where  it  does.  There  has  been  a  por- 
tion of  it  washed  out  and  the  ditch  is  destroyed  so  that 
it  is  disconnected  with  the  other  ditch  from  this  part  and 
I  took  pannings  along  that  ditch  everywhere  that  I  saw 
any  sand  or  any  gravel. 

One  place  above  this  cabin  that  I  mentioned  up  on 
the  line  of  the  ditch,  this  red  oxide  stands  out  there 
quite  prominently  and  I  took  two     or     three  pannings 
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some  cloth  of  some  kind,  I  liave  forp:otten  whetlier  bur 
lap  of  blanket  floated  down  in  it     ami     there  was  some 
gravel  in  that  and  I  gathered  up  a  little  there  and  put 
it  in  the  pan  and  washed  it,  but  didn't  get  nnytliing  out 
of  it. 

Then  I  crossed  the  river  there  over  to  an  old  bar 
where  I  found  some  new  clay  and  some  holes,  some  lit- 
tle holes  dug  in  that  and  I  took  stuff  out  of  those  holes 
and  then  I  run  on  out  until  I  came  to  the  end  of  the 
bluff  where  it  dropped  down  the  hill  and  went  down 
where  there  was  an  excavation  in  tlie  river  bed,  evi- 
dently for  the  purpose  of  putting  up  some  kind  of  build 
ing  on  there.  Above  that  v  short  distance  the  ditch 
started  and  it  run  for  several  hundred  feet  west  along 
in  the  soil  and  brush  and  along  the  side  of  the  hill  and 
I  followed  that  out.  There  I  stiirted  to  take  panning  in 
the  ditch,— in  the  bottom  of  the  ditch  and  in  the  sides 
of  the  ditch  and  I  took  a  number  along  there  until  it 
run  out  to  a  rocky  point  where  it  ended.  I  then  dropped 
from  there  down  to  the  river  bed. 
Mr.  AVERY :    What  river  f 

A.  Nespelem  river  and  I  went  along  some  ways  just 
up  in  the  canyon  there,  the  river  I  mean  is  in  a  canyou 
and  I  went  on  down  to  where  the  river  began  to  be  in 
the  flat  country  and  I  began  to  find  gravel  on  the  sides 
of  the  river  bank,  on  the  right  hand  side  going  down 
in  one  place, — I  have  a  sketch  map  showing  that.  I 
found  loose  clay  soil  and  some  bedrock  sticking  out 
there  and  a  lot  of  sand  and  gravel  along  there  and  T 
took  different  pannings  along  there  in  different  places. 
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there  to  be  very  sure  because  I  suspected  gold  there  if 
anywhere.  The  ditch  is  quite  snake  like  there  and  runs 
around  and  up  to  the  top  of  another  hill  and  further 
up  on  top  there  is  another  place  where  the  red  oxide 
sticks  out  and  a  little  gravel  bar  there  and  I  panned  in 
that  gravel  and  took  them  to  the  river  and  panned  them 
and  didn't  get  anything.  I  then  examined  the  river 
bank  on  the  opposite  side  and  took  a  number  of  pan- 
nings  along  there  for  a  distance  of  several  hundred 
yards  I  should  say,  with  the  same  results. 

Then  I  followed  the  river  down  some  distance  examin- 
ing other  places  where  there  was  any  bars  and  likeli- 
hood to  find  any  gold  until  I  came  to  a  place  opposite 
where  the  fence  of  this  ranch  is  on  the  other  side  of  the 
river,  makes  a  turn.  And  from  there,  I  left  the  river 
then  and  went  up  on  the  bench  land  on  the  Peabody 
phicer  and  found  pits  there  with  gravel,  not  in  the,  the 
gravel  was  on  the  sides  of  the  pits,  the  tops  of  the  pits 
were  caved  and  I  panned  in  the  gravel  there  and  I 
found — 

Mr.  BLAIR :  I  object  to  all  of  this. 
A.  (Cont.)  I  panned  the  tops  of  those  pits  with  no 
results,  and  then  traveled  westerly  to  the  northwesterly 
end  and  found  some  pits,— they  were  caved  and  no 
gravel  in  them  and  I  took  dirt  from  those  pits  and  put 
it  in  a  little  sack  that  I  had,  that  I  carried  for  that  pur- 
pose and  I  carried  them  to  the  river  and  panned  them 
with  no  results. 

Now  I  am  not  giving  this  in  reference  to  each  par- 
ticular day  because  I  don't  remember  when  I  quit  and 
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went  hack  to  town,  but  I  am  giving  it  as  I  went  alongj 

Mr.  AVKUY:     Does  that  cover  it  all? 

A.  (Cont.)  I  took  ray  Bamples  to  the  river  in  eacli 
instance  and  panned  them  there  and  when  I  got  up  to 
the  end  of  this  ditch  on  the  tliird  day,  or  whatever  time 
it  was,  when  I  was  there  that  was  the  end  of  my  trip 
and  I  went  back  to  Nespelem  and  took  the  stage  the 
next  morning  and  came  home. 

Mr.  RLAIR:  I  move  to  strike  the  answer  as  mere 
repetition  and  for  the  reason  stated  in  my  former  ob- 
jection. 

Mr.  AVERY: 

Q.  Did  you  find  any  gold  whatever  in  your  exami- 
nation that  you  have  last  narrated? 

A.     Not  a  single  color. 

Q.    What  is  your  aget 

A.    53. 

Q.  Counsel  asked  you  about  your  acting  as  expert 
for  different  mining  companies.  What  com{)anies  have 
you  acted  as  expert  for? 

A.  Well  I  have  acted  for  individuals  more  than  J 
have  for  companies,  but  I  have  been  employed  as  super- 
intendent by  numbers  of  companies,  I  acted  as  expert 
for  the  — I  don't  know  the  names  of  the  companies,  but 
I  have  examined,  made  reports  on  properties  for  a  great 
many  companies  and  I  could  refer  generally  to  them 
and  while  I  was  in  Rossland  for  several  years  examin- 
ing properties  for  anybody  that  came  into  the  office 
and  doing  that  kind  of  work  for  any  one  that  had  it 
to  do,  sometimes  they  were  for  corporations  and  some- 
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times  for  individuals,  I  could  not  recite  the  different 

companies  that  I  have  made  examinations  for. 

Mr.    AVERY:    That  is  all. 

Mr,  BLAIR:     Q.     Are  you  a  married  man? 

A.     Yes,  sir. 

Q.     Do  you  drink? 

Mr.  AVERY:     I  object  to  that  as  irrelevant  and  im 

material. 

Mr.  BLAIR :    I  want  to  know  whether  he  had  whiskey 

with  him  on  this  trip? 

A.  I  will  answer  that.  I  didn't  have  any  whiskey 
on  this  trip  because  it  is  not  allowed  there. 

Mr.  BLAIR :  That  does  not  prevent  a  man  having  it 
—I  understand  he  drinks  pretty  heavily. 

I  guess  that  is  all. 

Mr.  AVERY:  I  have  been  making  an  objection,  but 
I  will  say  no  more  about  it. 

Mr.  BLAIR :     It  is  just  a  mere  matter  of  examination. 

Mr.  AVERY:  It  is  stipulated  between  the  parties 
that  the  deposition  of  Mr.  Collier  need  not  be  read 
except  in  argument  or  by  the  court  and  that  the  only 
objections  imposed  to  it  are  those  that  already  appear 
and  have  been  specifically  made. 

Mr.  AVERY:     That  is  all. 

The  government  rests. 

At  this  point  the  hearing  was  adjourned  until  2 
o'clock  P.  M.  Dec.  18,  1909. 
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Spokane,  Wash.  Dec.  18,  1909. 
2  o'clock  P.  M. 

Hearing  resumed  pursuant  t<>  adjournment,  present 
all  the  parties. 

Mr.  HLAIU:     I  am  going  to  offer  an  additional  wit 
ness. 

Mr.  JOSEPH  KROLL,  a  witness  called  by  the  de- 
fendant, was  duly  sworn. 

Mr.  AVERY  I  object  to  the  swearing  of  this  witness 
and  his  examination  on  the  ground  that  it  is  contrary 
to  the  stipulation  entered  into  in  regard  to  this  case. 

Witness  sworn. 

Mr.  BLAIR:  I  wish  to  state  before  I  ask  this  wit- 
ness any  testimony  that  the  understanding  upon  which 
the  stipulation  was  made  at  the  time  of  the  hearing 
was  that  it  contemplated  witnesses  whose  knowledge  of 
the  placers  had  already  been  gained  and  that  so  far  as 
the  understanding  of  counsel  for  the  defendant  is  con 
cerned  the  stipulation  was  entered  into  on  that  under- 
stimding.  While  at  that  time  counsel  for  the  defend- 
ant entered  into  the  stipulation  in  view  of  the  state 
ment  made  by  Mr.  Avery,  counsel  for  the  complainant, 
that  the  testimony  of  the  witness  in  chief  who  would 
be  offered  by  the  government,  had  testimony  to  give 
similar  to  that  of  Mr.  Collier  and  that  it  appears  that 
all  the  testimony  given  by  this  witness  refers  to  an 
examination  had  since  the  former  hearing  in  this  con- 
nection.    I  think  that  states  what  T  stated. 

Mr.  AVERY :  The  government  objects  to  this  wit- 
ness testifying  in  this  case  and  to  the  defendant  offering 
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him  as  a  witness  or  using  his  testimony  in  the  case  on 
the  ground  that  it  is  contrary  to  a  stipulation  entered 
into  and  of  record  and  that  the  defendant  had  rested 
with  the  exception  of  certain  evidence  or  testimony 
described  in  the  stipulation. 

Mr.  AVERY:  The  stipulation,  I  think  counsel  is 
mistaken  in  the  statement  or  inference  that  there  wa- 
no  intention  of  putting  on  any  witness  whose  knowledge 
had  been  acquired  or  was  acquired  in  any  degree  after 
the  date  of  the  stipulation  was  made  for  the  reason  of 
the  making  of  the  stipulation  was,  as  I  believe  counsel 
will  admit,  that  at  the  time  of  that  hearing  it  was  brought 
on  rather  suddenly  at  counsel's  request,  at  the  request 
of  counsel  for  defendant  because  one  of  his  witnesses 
desired  to  go  home  to  Michigan.  The  witness  I  refer 
to  was  Mr.  Wickman;  that  I  was  unable  to  have  all  of 
the  testimony  ready  in  at  that  time  for  that  hearing 
so  as  to  let  Mr.  Wickman  leave  for  home  on  the  first 
day  of  the  date  which  the  hearing  was  set  down  for  and 
therefore  desired  to  get  the  stipulation  which  is  now  in 
the  record. 

Mr.  BLAIR:  You  stated  that  you  had  just  one  wit- 
ness—at the  time  that  that  stipulation  was  made  you 
will  recall  telling  me  you  had  but  one  witness  and  of 
course  at  that  time  related  as  I  understood  it,  at  the 
time  of  our  former  conversation,  to  a  witness  whose 
knowledge  was  already  had.  This  witness  is  not  only 
in  the  nature  of  examination  into  the  case  in  chief,  but 
also  in  the  nature  of  rebuttal  and  that  is  the  reason 
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I   think  it  is  ruther  unfair  to    the   defendant    that    \vr 

Hhould  not  be  pennitted  to  follow  it  up. 

Mr.  AVHIiY:  And  in  so  far  as  this  witness'  evi 
dence,  the  testimony  of,  Mr.  Stevenson,  is  not  on  the 
ease  in  chief,  it  is  offered  as  in  rebuttal,  but  under  the 
stipulation  it  is  claimed  primarily  that  the  evidence  of 
Mr.  Stevenson  is  proper  and  in  accordance  with  the 
stipulation. 

I  will  add  a  further  reason  for  the  objection  whicii 
is  that  the  failure  to  put  in  any  more  rebuttal  and  to 
bring  any  more  witnesses  in  the  case  in  chief  were 
prompted  by  the  fact  of  the  stipulation  which  was 
entered  into,  though  not  reduced  to  writing,  before  the 
commencement  of  the  taking  of  any  testimony.  It  now 
leaves  the  government  in  the  position  of  not  having 
prepared  itself  to  combat  or  impeach  or  say  anything 
in  respect  to  the  evidence  of  this  witness,  if  it  should 
desire  to  do  so,  and  particularly  that  the  present 
United  States  attorney  expects  every  day  to  be  relieved 
from  his  official  duties  on  account  of  his  term  having 
expired  and  consequently  will  not  be  in  a  i)osition  to 
conduct  the  case  any  further  or  give  any  one  else  in  a 
clear  manner  the  status  of  the  case  so  that  it  can  be 
consistently  concluded  or  speedily  concluded. 

Mr.  BLAIR:     I  want  to  ask  something  further  there. 
It  will  be  agreed  by  both  parties  that  since  the  former 
taking  of  testimony  in  this  case  that  a  certain  exhibit 
of  the  defendant's,  viz:  exhibit  "A",  being  a  small  bot 
tie  with  a  nugget  of  gold  therein — 

Mr.  AVERY:     I  am  perfectly  willing  that  it  should 
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be  stated,  but  I  think  that  the  examiner  had  better  make 

the  certificate. 

Mr.  BLAIR:     I  want  to  state  this— ''And  the  nug- 
get of  gold  therein". 

Mr.  AVERY:  I  will  not  concede  to  that.  You  can 
go  on  and  make  the  statement. 

Mr.  BLAIR:  ** therein  has  been  lost  since  beinq 
placed  in  the  charge  of  the  clerk  of  this  court"  and 
that  another  exhibit  of  the  plaintiff's  testified  to  by  the 
witnesses  for  the  defense  which  contained  black  sand 
and  gold  has  been  broken  and  on  account  of  the  fore- 
going the  defendant  claims  that  as  a  matter  of  right  that 
he  should  be  permitted  to  put  in  testimony  somewhat 
similar  in  character  as  that  represented  by  these  ex- 
hibits. 

Mr.  AVERY :  In  respect  to  which  the  United  States 
attorney  suggests  that  that  is  a  new  ground  for  putting 
on  a  witness  and  that  there  cannot  be  any  testimony 
of  this  character  put  in  because  of  the  reasons  stated 
inasmuch  as  these  witnesses  I  assume  cannot  identify 
the  exhibits  referred  to  as  having  been  lost  or  broken. 

I  was  going  to  say,  to  add  this  stipulation,  that 
under  objections  by  the  government  that  the  witness' 
testimony  may  be  presented  to  the  court  with  the  rest 
of  the  record  and  if  the  court  deems  that  it  is  prop- 
erly introduced  at  this  time  it  may  be  considered,  other- 
wise it  shall  not  be  considered. 
Mr.  BLAIR:     I  agree  to  that. 

Mr.  AVERY:     I  might  say,  of  course,  that  I  want 
my  objections  throughout  the  examination  to  stand. 
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Mr.  BLAIK:     I  will  state  here,  however,  that  part  of 
his  exainination~l  didn't  directly  state  it  herein  before, 
Imt  a  part  of  it  will  he  in  rebuttal  to  Mr.  Stevenson. 
By  Mr.  BI^IR: 

Q.     State  your  name? 

A.    Joseph  Kroll. 

(^).     Where  do  you  live? 

A.     I    live   part  of  the  time   in   Nespelem   and   part 
al)out  Coulee  City. 

Q.     You  are  a  rancher  at  Coulee  City,  are  you? 

A.     Yes,  sir. 

Q.     On  a  farm  there? 

A.     Yes,  sir. 

(}.     On  a  farm  there? 

A.     Yes,  sir. 

(^).     What  do  you  do  at  Nespelem  ? 

A.     I  mine. 

(^.     A  miner? 

A.     Yes,  sir. 

(^.     Own  any  i)roperty  there? 

A.     Yes,  sir. 

Q.     What  do  you  own  in  the  way  of  property? 

A.     I  have  got  three  quartz  claims. 

Q.     How  long  have  you    been     acquainted    with    the 
Nespelem  country? 

A.     Ever  since  1898. 

Q.     1898T 

A.     Y'^es,  sir. 

Q.     How  long  have  you  been  a  miner? 

A.     Kver  since  1880. 
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Q.     Where  have  you  had  mining  experience? 

A.     Wyoming,   Montana,  Idaho,  and  the  last  eleven 
years  in  Washington. 

Q.     The  last  11  years  in  Washington,  and  where? 

A.     On  the  south  half  of  the  Colville  reservation. 

Q.    What  we  call  the  Nespelem  country? 

A.    Yes,  sir. 

Q.     Have  you  ever  had  any  placer  experience? 

A.    Yes,  sir. 

Q.     Experience  with  gold  placers? 

A.    Yes,  sir. 

Q.    Where? 

A.     Wyoming  and  some  in  Montana  and  I  prospected 
a  good  deal  on  the  south  half  of  the  Colville  reservation. 

Q.     When  did  you  first  go  to  the  Nespelem  country? 

A.     October  1,  1898. 

Q.     October  1,  1898? 

A.     Yes,  sir. 

Q.     Are  you  acquainted  with  the  Wickman  and  Per- 
hody  placers? 

A.     Yes,  sir. 

Q.     You  are  acquainted  with  their  locations  with  ref- 
erence to  the  Nespelem  and  Columbia  rivers? 

A.    Yes,  sir. 

Q.     Now  when  did  you  first  see  the  ground  that  is 
now  covered  by  the  Wickman  and  Peabody  placers? 

A.     Oh  some  couple  of  years  ago  or  such  a  matter. 

Q.     When  did  you  first  see  it  the  first  time? 

A.    We  were  panning  that  ground — we  panned  there. 

Q.     How  is  that? 
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A.     Last  October. 

Q.     I  8uy  when  were  you  firbt  tlu*re? 

A.     Before  the  claim  was  there  t 

Q.     Yes,  sir? 

A.     It  was  Oct.  15,  1898. 

g.    Oct.  15,  1898  T 

A.     Yes,  sir. 

Q.     Now  state  what  you  were  doing  at  that  timet 

A.     I  was  prospecting. 

Q.     How  is  that? 

A.     Prospecting. 

Q.  Where  did  you  prospect — did  you  prospect  the 
Columbia  river  at  that  time? 

A.     Yes,  sir. 

Q.     Where  f 

A.  On  the  Columbia  right  at  the  mouth  of  the  Nes- 
pelem. 

Q.     Right  at  the  mouth  of  the  Nespelem? 

A.     Yes,  sir. 

Q.     And  did  you  prospect  up  the  Columbia  river? 

A.     Yes,  sir. 

Q.     How  far? 

A.  I  prospected  about  two  miles  below  the  mouth  of 
the  Nespelem  and  up  the  Columbia  river  to  the  mouth 
of  the  San  Poil  and  up  the  San  Foil  about  30  miles — 
to  the  Thirty  Mile  on  account  of  its  being  30  miles  from 
the  mouth  of  the  San  Poil. 

Q.     Were  you  panning? 

A.     Yes,  sir. 

Q.     For  gold? 
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A.     Yes,  sir. 

Q.     Did  you  find  any  gold  along  the  Columbia? 

Mr.  AVERY:  I  object  to  that  as  incompetent,  irrele- 
vant and  immaterial. 

A.    Yes,  sir. 

Mr.  AVERY:  I  has  nothing  to  do  with  the  issues 
here. 

Q.  The  Columbia  as  you  have  described  it,  that  part 
of  the  Columbia  as  you  have  described  it  about  the 
mouth  of  the  Nespelem — is  up  the  river  from  the  Nes- 
pelem  river? 

A.     No,  some  above  and  some  below, 

Q.     Some  30  miles  above  is  it  not? 

A.    Yes,  sir. 

Q.  Did  you  at  that  time  do  any  panning  around  the 
property  involved  in  this  case? 

A.     Yes,  sir. 

Q.  State  where  you  panned  at  this  time  on  this 
property? 

A.  I  panned  along  the  Nespelem  river  from  the  falls 
down  to  the  mouth  and  found  good  results. 

Mr.  AVERY:     I  object  to  that  as  not  responsive. 

A.    I  panned. 

Mr.  AVERY :  I  move  to  strike  it  out  as  being  a  con- 
clusion of  the  witness. 

Q.  You  panned  you  say  from  the  falls  down  to  the 
mouth  of  the  Nespelem? 

A.     Yes,  sir. 

Q.  Do  not  say  anything  about  results  now,  but  just 
state  where  you  panned  on  the  property  there. 
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A.     I   panned  down  the  Colunibiu  river. 

Q.     Past  this  property! 

A.     Yes,  sir. 

Q.  Did  you  pan  any  on  tlie  margin  of  the  property 
along  the  river T 

A.     Yes,  sir. 

Q.     That  is,  along  the  Columbia  river  bank! 

A.     Yes,  sir. 

Q.  Now  state  with  what  result — state  if  you  found 
anything  in  the  Nespelem  river  from  the  falls  down  to 
the  mouth? 

A.     I    found  good   results. 

Mr.  AVERY:  I  object  and  move  to  strike  it  out  as 
being  a  conclusion  of  the  witness. 

Q.     What  do  you  mean  by  good  results? 

A.     I  found  gold  colors. 

Q.     How  long  were  you  panning  there  at  that  time? 

A.     I  was  there  from  October  15  to  November  11th. 

Q.     That  is  on  that  property? 

A.     Yes — though  I  didn't  pan  every  day. 

(^.  Can  you  state  approximately  the  average  amount 
of  colors  that  you  found  in  your  panning  along  the  Nes- 
pelem at  that  time — you  don't  need  to  state  the  exact 
number  but  state  if  you  can  recall  the  average  number 
of  colors  you  found? 

A.  T  panned  from  1  to  20  though  I  didn't  count  them 
•  •very  pan  because  I  didn't  think  it  was  worth  while. 

Mr.  AVERY:     Didn't  think  it  was  what? 

A.  I  didn't  count  the  colors,  simply  they  were  there 
and  T  didn't  count  them.    It  is  not  customary  to  count 
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them  every  time,  but  I  found  from  1  to  18  colors  or  flour 

gold  at  that  time. 

Q.  I  call  your  attention  to  complainant's  exhibit  No. 
4  and  call  your  attention  to  the  excluded  strip  be- 
tween the  Wickman  placer  and  the  Columbia  river.  Did 
you  pan  along  that  margin? 

A.     Yes,  sir. 

Q.    What  did  you  find  there— did  you  find  any  gold? 

A.  Yes,  sir. 

Q.  How  is  that? 

A.  Yes,  sir. 

Q.  For  what  purpose  were  you  panning  there,  Mr. 

Kroll? 

A.     My  intention  was  to  find  gold  there  and  make  a 

location. 

Q.     On  that  property? 

A.    Yes,  sir. 

Q.    Did  you  locate  on  the  property? 

Mr.  AVERY :  I  object  to  that  as  incompetent,  irrele- 
vant and  immaterial. 

A.    Yes,  sir. 

Q.     Did  you  locate  on  this  property? 

Mr.  AVERY:  I  make  the  same  objection,  and  in 
addition  it  is  not  the  best  evidence. 

A.     Yes. 

Q.     What  date? 

Mr.  AVERY :     I  object  to  that. 

A.  The  13th,  14th  and  15th.  I  made  three  locations 
on  three  days. 

Q.    What  are  the  names  of  the  locations? 
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Mr.  AV^ERY:     I  make  the  same  objection. 

A.     Sunrise,  Monday  and  Ditto. 

Q.     When  did  you  make  tliose  locations? 

A.     On  July  i:Uh,  Htli  and  inth,  1SI)8. 

Q.  I  call  your  attention  to  the  memorandum  there, 
Mr.  Kroll,  was  it  October  or  July? 

A.    October,  I  was  looking  at  the  end  of  the  book. 

Q.  You  have  in  your  hand  a  book,  Mr.  Kroll,  what 
is  that? 

A.     That  is  my  diary. 

Q.     When  were  those  entries  made  in  that  book? 

Mr.  AVP]RY:  If  he  is  going  to  testify  frojn  the  book 
J  would  like  to  see  it. 

A.     In  1898. 

Q.  I  call  your  attention,  Mr.  Kroll,  to  the  date  which 
is  opposite  the  Sunrise  placer  and  ask  you  whether 
that  is  the  15th  or  13th.    I  cannot  tell  myself? 

A.    The  13th. 

Q.  Well  then  you  were  there  upon  the  property 
before  the  15th t 

A.    Yes,  sir. 

Q.  Aside  from  that  book  would  you  have  a  recollec- 
tion of  the  dates  upon  which  you  were  there? 

A.     No,  I  would  not. 

Q.  But  with  your  recollection  refreshed  by  that  book 
you  know  that  you  were  there  at  the  times  stated  in 
the  book? 

A.    Yes,  sir. 

Q.    Did  you  work  these  locations? 

A.    No,  sir. 
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Q.    Why  not? 

A.     I  have  not  had  the  means. 
Q.    Did  you  attempt  to  get  the  means? 
A.    Yes,  sir. 
Mr.  AVERY :    I  object  to  that  as  being  absolutely  im- 

raaterial. 
Q.    To  whom  did  you  apply? 
Mr.  AVERY:     The  same  objection. 
A.    I  went  to  Keller  and  applied  to  Farr  Brothers. 
Q.    Did  they  assist  you? 
A.    No,  sir. 
Mr.  AVERY :    I  am  willing  to  concede  that  he  could 

not  get  the  help. 

Q.    For  what  reason  did  they  not  help  you? 

Mr.  AVERY:     I  object  to  that  as  a  conclusion  and 
hearsay  evidence  and  immaterial  and  irrelevant. 

Q.     What  reason  did  Farr  Bros,   give  you  for   not 

helping  you? 

Mr.  AVERY:     That  calls  for  hearsay  evidence  and 

absolutely  incompetent. 

Mr.  BLAIR:    I  wish  to  state  in  the  record  that  the 
reason  why  a  man  does  a  thing  is  always  shown  by  his 

statements. 

Mr.  AVERY:     But  not  the  reason  why  someone  else 

does  not  do  a  thing. 

Mr.  BLAIR :     That  is  just  exactly  it. 

Q.    You  may  state. 

A.  They  had  a  store  in  the  town  of  Keller  and  they 
also  had  pretty  near  38  quartz  claims  located  in  the 
Manila  district. 
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g.     Did  you  collect  any  gold  nt  that  timet 

A.    Ye«,  sir. 

Mr.  AVEKY:  1  object  to  that  unless  it  came  from 
these  claims. 

A.     Yes,  sir. 

Q.    How  many  pannings  did  that  gold  represent t 

A.     I  could  not  state  as  to  that. 

Q.  It  didn't  represent  the  total  pannings  while  you 
were  there? 

A.    No,  sir. 

Q.  Now  you  have  panned  along  the  Columbia  you 
have  stated! 

A.     Yes,  sir. 

Q.    Near  the  Wickman  placer! 

A.    Yes,  sir. 

Q.  What  is  the  fact  with  reference  to  the  kinds  of 
^old  found  on  the  Nespelem  river  and  on  the  Columbia 
river  relatively? 

Mr.  AVF]RY:  1  object  to  that  as  irrelevant,  incom- 
petent and  immaterial. 

Q.     You  may  answer. 

A.  The  Nespelem  river  is  coarser  than  the  Columbia 
river.  The  Columbia  river  gold  is  very  very  fine,  what 
we  call  flour  gold. 

Q.  Where  did  you  locate  these  claims  on  this  prop- 
erty with  reference  to  the  Nespelem  river? 

Mr.  AVERY:  I  object  to  that,  he  said  he  located 
these  claims  and  he  could  not  locate  them  anywhere 
else: 

Mr.  BLAIR:    I  think  that  they  did    not    cover  the 
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whole  property,  is  my  idea— he  didn't  locate  all  of  this. 

Q.    You  located  3  claims! 

A.    Yes,  sir. 

Q.  And  where  were  they  with  relation  to  the  river, 
the  Nespelem  river? 

A.  On  the  south  side — on  the  northwest  side  of  the 
Nespelem  river,  butted  against  the  Nespelem  river  and 
run  in  a  northwesterly  direction. 

Q.    Have  you  ever  panned  there  since! 

A.    Yes,  sir. 

Q.    When  was  that! 

A.    Last  October. 

Q.    Of  this  year! 

A.    Yes,  sir. 

Q.     How  many  pannings  did  you  pan  at  that  timet 

A.    About  8  pans. 

Q.    Where  did  you  pan  them? 

A.     Down  the  Nespelem  and  Columbia  rivers. 

Q.     Do  you  remember  approximately  how  many  yoii 
made  on  the  Nespelem! 

A.    I  got  about  5  on  the  Nespelem  and  3  down  the 
Columbia  river. 

Q.     Did  you  find  any  gold  in  those  pans? 

A.     Yes,  sir. 

Q.    From  what  point  on  the     stream,  the  Nespelem 
river  did  you  take  your  pans! 

A.    What! 

Mr.  BLAIR:    I  withdraw  the  question. 
Q.    What  point  on  the  Columbia  river  did  you  patt 
at  that  time,  that  is  in  October! 
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A.  From  the  mouth  of  the  Nespelem — from  the  Nes- 
pelem  river  wliere  the  two  bunks  comes  in  down  the 
river  probably  for  a  (piarter  of  a  mile. 

(^.  And  where  on  the  Nespelem  river  did  you  pan 
last  October  T 

A.  I  panned  there  on  the  wagon  road  across  the 
river,  from  where  the  wagon  road  crosses  the  river 
down  to  its  mouth. 

Q.     Did  you  lind  gravel  all  these  places! 

A.     Yes,  sir. 

C^.  And  what  showing  of  gold  did  you  find  if  any  in 
these  pans — what  did  you  find  in  the  way  of  gold  if  anyt 

\.     I  found  gold  colors. 

i^.     On  the  Nespelem  river  T 

A.     Yes,  sir. 

(J.     Any  on  the  Columbia? 

A.     Yes,  sir. 

C^.  Of  those  H  pans,  how  many  bore  gold  would  you 
say  ? 

A.  Five  or  six — I  know  I  got  some  blanks,  what  we 
call  blanks,  2  or  3  pans  didn't  get  nothing. 

Q.  How  did  these  colors  average  up  in  point  of 
numbers! 

A.     What? 

Q.  How  did  these  colors  average  up  in  point  of 
number  of  colors? 

Mr.  AVERY:  1  object  to  that  as  not  being  under- 
standable. 

A.    From  1  to  61 

Q.     P>om  one  to  six  colors! 
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A.  Six  was  the  biggest  result,  that  is  on  the  Nes- 
pelem.  On  the  Columbia  river  the  gold  was  so  fine  1 
could  not  count  them. 

Q,  I  call  your  attention  to  defendant's  exhibit  "U" 
for  identification,  and  ask  you  if  you  know  what  that  it? 

A.     Yes,  sir. 

Q.     What  is  it? 

A.     It  is  gold. 

Q.     Gold  any  anything  else? 

A.     Black  sand. 

Q.     What  does  that  represent? 

A.     The  amount  of  gold? 

Q.     No,  is  that  the  gold  that  you  panned? 

A.    Yes,  sir. 

Q.     In  those  five  or  six  pans? 

A.     Yes,  sir. 

Mr.  AVERY:  I  think  I  will  ask  you  to  let  the  wit 
ness  tell,  how  many  pans  that  came  out. 

Mr.  BLAIR:  He  says  2  or  3  were  blanks  so  I  just 
subtracted  for  him. 

Mr.  BLAIR:  I  offer  this  defendant's  exhibit  "U" 
for  identification  in  evidence. 

Mr.  AVERY:  I  object  to  that  for  the  reasons  here- 
tofore stated  in  respect  to  this  witness  and  also  for  the 
reason  it  is  incompetent,  irrelevant  and  immaterial  and 
not  sufficiently  identified  in  respect  to  these  claims. 

Q.  Taking  the  colors  ^represented  in  this  defendant's 
exhibit  "U"  can  you  state  approximately  how  many  col- 
ors of  the  average  size  contained  herein  would  make  a 
cent? 
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Mr.  AVKHY:     I  object  to  mat  an  iiuoiiipuK'ni  ami 
ifnnmtorini  niul  tlio  witness  hns  not  shown  himself  ({uali 
licii  to  answer  ami  it  is  H'.f  ^n^.eptible  of  being  answered. 

0.    You  may  answer. 
Al>out  45  colors. 

l^.  It  takes  more  of  the  Columbia  river  gold  than  of 
the  Nespelem  gold  does  it  n(»t7 

A.     Yes,  sir. 

C^.  You  iiead  the  testimony  this  morning,  Mr.  Kroll, 
of  Mr.  Stevenson T 

A.     Yes,  sir. 

i^.  With  refereni-e  to  the  agricultural  character  of 
this  land  on  the  Wickman  and  Peabody  placers? 

A.     Yes,  sir. 

Q.  State  if  you  know  the  character  of  the  land  so 
far  as  its  agricultural  properties  are  concerned? 

A.     In  1808  that  was  located  by  a  half  breed. 

Mr.  AVF'iRY:  I  object  to  that  as  not  being  the  best 
evidence  of  a  location  and  incompetent  and  immaterial. 

Q.     By  what? 

A.     A  halfbreed. 

().     lias  it  been  farmed? 

.\.     Yes,  sir. 

q.     ^Vith  what  result? 

A.     Nothing. 

Q.     Is  it  farmed  now? 

A.     No,  sir. 

Q.  Now  what  aliout  other  agricultural  lands,  that 
piece  called  the  Condon  field — about  how  many  acres  in 
that  do  vou  know? 


I 
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A.     Over  100  acres. 
Q.    That  is  considerable  higher  is     it     than     these 

claims  ? 

A.     Yes,  sir. 

Q.     Is  that  farmed  at  the  present  time? 

A.     A  small  portion  of  it. 

Q.     How  much? 

A.     Probably  40  acres. 

Q.     What  is  grown  on  it? 

A.     He  tried  to  raise  grain,  but  didn't  raise  it. 

Q.     Is  there  any  other  agricultural  land  lying  near 
this  property? 

A.    No,  sir. 

Q.    Any  across  the  river? 

A.     A  long  ways  across  the  river. 

Q.     How  far? 

A.     You  mean  across  the  Nespelem? 

Q.    Across  the  Columbia? 

A.    Probably  5  or  6  miles. 

Mr.  AVERY:     I  object  to  that  as  irrelevant  and  im- 
material. 

Q.     You  have  had  experience  as  a  miner? 

A.    Yes,  sir. 

Q.     Do  you  know  where  gold  is  most  frequently  found 

— most  frequently  found? 
A.    Yes,  sir. 

Q.     The  character  of  the  soil  and  so  on? 
A.    Yes,  sir. 
Q.     You  heard  the  testimony  of  Mr.  Stevenson  this 

morning? 
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A.     Yes,  sir. 

(^.  Troin  your  knowltHlj^t*  of  tlie  Nespelem  and  the 
fre<iuency  of  gulil  tlierein,  is  it  possible  tliut  n  man 
could  pun  down  the  Nespelem  river  with  the  result 
testified  to  by  Mr.  Stevenson? 

Mr.  AVKKV:  I  object  to  that  as  calling  for  the  wit- 
ness* conclusion  as  to  what  Mr.  Stevenson  has  testified 
to  and  as  no  proper  foundation  upon  which  to  base  an 
answer. 

Q.     You  II ui;  .liiswer. 

A.  It  is  almost  impossible  for  a  man  to  pan  down 
the  Nespelem  river  without  finding  colors. 

'J. -Unless  he  endeavored  to  do  sot 

Mr.  A\'FiRY:  I  object  to  that  as  leading  in  addition 
to  all  the  other  objections  I  have  made. 

<].  From  your  experience  in  panning  on  the  river,  if 
a  miner,  if  one  having  reasonable  experience  in  panning 
started  at  the  mouth  and  made  a  fairly  good  examina- 
tion of  the  sands  of  the  river  and  lying  along  the  river, 
would  it  be  possible'  fn  -ivoid  finding  gold,  to  fail  to  find 
ffold  ? 

.Mr.  AVKRY:  I  object  to  that  as  not  being  incompe- 
tent and  not  being  a  j)roper  question,    tt  is  indefinite. 

(^.     You  may  answer. 

A.  They  could  possibly  be,  but  the  margin  is  very 
small.  A  man  could  possibly  pan  twelve  pans  and  miss 
it  if  he  would  take  from  the  top  gravel  where  the  water 
recently  made  the  bar  at  the  present  time — the  gold  is 
not  on  top  of  the  bar,  it  is  down  in  the  bottom. 

Q.     And  generally  speaking  from  your  knowledge  does 
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or  does  not  the  soil  along  the  Nespelem  bear  gold  in  its 

gravel  deposits? 

Mr.  Avery:  I  object  to  that  as  not  sufficiently  defi- 
nite and  calls  for  a  conclusion  and  without  a  proper 
foundation  for  the  conclusion.    It  is  incompetent. 

Q.    You  may  answer. 

A.    Yes,  sir. 

Q.     That  is  according  to  your  knowledge? 

A.    Yes,  sir. 

Q.  In  your  pannings  on  the  Nespelem  river  in  Octo- 
ber of  1898? 

A.    Yes,  sir. 

Q.     I  think  you  testified? — 

A.    Yes,  sir. 

Q.  I  may  have  forgotten— did  you  testify  that  you— 
from  what  point  up  near  the  falls  if  you  did,  did  you 
pan.  Did  you  start  with  the  falls.  I  don't  recall  what 
your  testimony  was? 

A.     About  100  yards  below  the  falls. 

Q.     Down  to  the  mouth? 

A.     Yes,  sir. 

CROSS  EXAMINATION. 
By  Mr.  AVERY: 

Q.    Where  do  you  live  now,  Mr.  Kroll! 

A.    I  live  8  miles  from  Coulee  City. 

Q.     How  long  have  you  lived  there? 

A.     Three  years  I  have  lived  there. 

Q.  What  were  you  doing  over  on  these  claims  last 
October? 

A.     I  went  over  to  prospect. 
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Q.     Who  asked  you  to  gof 

A.    The  Multnomah  Mining  Co. 

Q.     Di'l  you  ever  work  for  themf 

A.     1  worked  some  for  them,  yes  sir. 

Q.     When  did  you  work  for  them? 

A.    Ahout  a  year  ago. 

Q.     How  long  did  you  work  for  themf 

A.     Oh  ahout  3  weeks. 

(J.  Where  did  you  work  for  them — in  their  lode 
mines  up  there! 

A.     Yes,  sir. 

Q.     What  did  you  do? 

A.     1  done  the  hlasting  on  the  work,  rock  work. 

Q.  Who  were  with  you  when  you  went  on  tliese  claims 
in  Oetoher  last? 

A.     1  was  alone. 

(^.     How  long  were  you  there? 

A,     Probably  3  hours. 

Q.     You  went  from  where? 

A.     Went  from  my  cabin. 

Q.     Where  is  your  cabin? 

A.  About  6  miles  up  the  Nespelem  river  north,  due 
north  from  the  mouth  of  the  Nespelem. 

Q.  How  did  you  happen  to  be  at  your  cabin  at  that 
time — is  that  where  you  lived  then? 

A.     Y''es,  sir. 

Q.     Are  you  married? 

A.    Yes,  sir. 

i}.     Did  some  one  come  there  and  ask  you  to  go  down? 

A.    Yes,  sir. 
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Q.     Who,  Dr.  Hudnutt? 
A.    Yes,  sir. 

Q.    Where  did  he  ask  you? 

A.     He  told  me  that  he  was     pretty    near  losing  the 
ground  and  in  conversation  I  told  him  that — 

Q.  I  want  to  know  if  he  came  there  to  your  house 
and  asked  you  to  go  down? 

A.  He  didn't  come  to  the  house.  We  met  down  at 
Nespelem  at  the  post  office. 

Q.    And  he  told  you  that  they    were    contesting  the 
ground  on  account  of  the  fact  that  there  was  no  gold 
on  it? 
A.    Yes,  sir. 

Q.  And  he  told  you  to  go  down  there  and  see  if  you 
could  find  gold? 

A.  I  told  him  I  knew  there  was  some  and  he  says 
I  want  you  to  go  down  and  see  whether  there  is  any 
there  yet. 

Q.  And  you  went  down  there  with  the  object  of  find- 
ing gold  if  there  was  any  there? 

A.     To  see  whether  there  was  still  any  there. 
Q.    You  confined  your  operations    to     the  Nespelem 
river  ? 
A.    Yes,  sir. 

Q.     You  did  not  go  up  on  the  Wickman  claim? 
A.     Yes  sir,  and  even  the  Columbia  river. 
Q.     T  mean  the  Wickman  claim  itself? 
A.     I  know  that  there  is  no  gold  on  top  in  the  grass 
roots.     T  did  not  prospect  the  surface  down  on  top  of 
the  bench. 
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«^'.     You  know  where  the  Wickinan  chiiin  is,  don't  youT 

A.     Yes,  sir. 

Q.  You  mean  by  timt  that  the  place  to  look  for  gold 
on  the  Wiokiuan  claim  would  not  be  on  the  top  surface 
here? 

A.    No,  sir. 

Q.     You  didn't  think  you  eould  find  any  g;o\<\  up  here? 

A.    No,  sir. 

Q.  You  didn't  think  you  could  lind  any  gold  any- 
wheres on  the  \Vieknian  claim  by  ordinary  methods  or 
digging  holes  except  to  begin  down  on  the  strip  below 
the  Wickman  claim,  between  the  Wickiiian  c-laim  and 
the  river? 

Mr.  BLAIR :  I  move  to  strike  the  last  two  questions 
II  the  ground  because  they  call  for  a  mere  conclusion 
:"  the  witness  without  reference  to  his  knowledge. 

A.     No,  sir. 

Q.     That  is,  that  the  only  place  that  you  from  your 
xamination   thought  that  you  could  find  gold  on  the 
.'.'it  kmaii  claim  would  be  down  below  the  claim  and  be 
tween  it  and  the  rolum])ia  river? 

A.     Yes,  sir. 

Q.    On  what  we  call  the  excluded  strip? 

A.  Yes  sir.  There  was  a  gulch  or  two  run  into  the 
Wickman  claim  and  I  went  in  those  gulchcb. 

Q.    Y''ou  didn't  pan  up  on  the  claim? 

A.  T  did  not  run  this  line  (indicating)  so  I  might 
liave  been  on  the  claim.  T  was  along  in  here  somewhere 
(Indicating),  I  went  up  a  couple  of  gnlches  and  panned 


842  United  States  of  America  vs. 

Testimony  of  Joseph  Kroll. 

and  got  results,  though  I  did  not  run     this     line  from 

corner  No.  3  to  corner  No.  4  of  the  Wickman. 

Q.     That  is  1500  feet? 

A.    Yes,  sir. 

Q.  You  don't  know  whether  your  investigation  run 
up  on  it  or  not! 

A.    No. 

Q.  You  didn  't  pan  along  this  ditch  on  the  upper  part 
of  the  Wickman  ? 

A.     It  would  not  be  any  use. 

Q.  You  mean  by  that  that  you  could  not  find  any 
gold  up  there? 

A.     No. 

Q.  How  deep  would  you  think  you  would  have  to  go 
for  gold  on  the  Wickman  claim  if  there  was  any  gold 
there? 

Mr.  BLAIR:  I  object  to  the  question  as  calling  for 
a  mere  guess  upon  the  part  of  the  witness  and  as  not 
cross  examination  of  any  matter  that  has  been  entered 
into  by  the  defendant. 

A.     Down  to  bedrock. 

Q.  And  you  could  not  get  any  gold  by  digging  upon 
the  surface  of  the  Wickman  claim  before  you  struck 
bedrock? 

A.     No,  sir. 

Q.  Do  you  know  where  bedrock  is  on  the  Wickman 
claim? 

A.  I  do  know  where  it  runs  down  to  the  Columbia 
river. 
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Q.  You  know  where  it  is  on  the  Coliunl)ia  river,  but 
ou  don't  know  where  it  is  on  the  Wiokmun  claim! 

A.     I  do  not. 

(^.     When  did  you  say  you  were  first  on  these  claims? 

A.    On  the  ground? 

Q.    Yes,  sir. 

A.    Oct.  13,  1898. 

Q.  Didn't  you  staU'  m  your  direct  examination  that 
it  was  Oct.  15,  1898? 

A.     The  13th,  14tii  and  15th. 

Q.     What  were  you  doing? 

A.     I  made  them  three  claims. 

(,).     What? 

A.     Made  locations  of  the  three  claims. 

i}.  When  did  you  first  go  on  the  ground,  that  is,  the 
first  time? 

A.    Oct.  1st. 

Q.  That  is  the  first  time  you  went  on  the  ground, 
October  1st? 

A.    Yes,  sir. 

Q.     Were  you  alone? 

A.    Y'es,  sir. 

Q.     Did  you  stay  on  the  ground? 

A.     Yes,  sir. 

Q.  I  mean  did  you  stay  there  at  the  mouth  of  the 
N^espelem  ? 

A.    Y^'es,  sir. 

Q.     Where  did  you  do  any  panning  on  the  trip? 

A.     I  panned  along  down  the  Nespelem  and  down  the 
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Columbia  river  about  two  miles,  between  2  and  3  miles 

down  the  river  below  the  mouth  of  the  Nespelem. 

Q.  But  you  did  not  pan  on  these  claims  except  on 
the  Nespelem  river? 

A.     Yes,  I  did  first  before  I  found  the  difference. 
Q.     AVhat  do  you  mean  by  "before  I  found  the  differ- 
ence"? 

A.  I  didn't  know  the  character  of  the  deposits. 
Where  there  is  a  glazier  deposit,  or  a  gorge  shoved  out 
—I  say  a  gorge  shoved  the  gold  out  of  the  rock  here  and 
pushed  it  out  on  the  banks  it  would  be  laying  on  top. 

Q.  Where  did  you  locate  your  3  claims.  Look  at 
exhibit  No.  4  and  tell  me  where  you  located  your  claims. 
A.  I  butted  them  against  the  Nespelem  and  run  them 
straight  in  that  direction  (indicating).  There  is  the 
falls  and  the  dam.  I  started  as  near  as  I  can,— them 
bushes  don't  show.  There  is  some  bushes  here  back 
there  and  I  think  I  started  in  there  somewhere  (indi- 
cating). 

Q.     They  all  butted  on  the  Nespelem  river? 
A.     Yes  sir,  and  run  out  straight  from  there. 
Q.     Run  out  north? 
A.     Yes,  sir. 

Q.     Now  how  many  colors  do  you  think  you  got  at 
that  time  when  you  panned  down  the  river? 
A.    Last  October? 
Q.     No,  in  1898? 

A.    Well,  I  never  counted  the  colors. 
Q.    You  do  not  remember  precisely  what  you  did  find, 
do  you? 
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A.  I  could  find  ^old,  nctmilly  tliere  wjih  a  string  in 
tiio  pnn  prohahly  six  inchos  of  tliis  flour  gold — it  is 
just  liko  flour  and  you  can  see  a  yellow  streak,  but  you 
can  not  count  the  colors. 

Q.    They  were  too  small  to  count  with  the  eye? 

A.     Too  small  to  count. 

Q.  Now  hydraulicking  does  not  save  that  kind  of 
gold  does  it? 

A.     \  es,  sir. 

Q.     Don't  it  blow  it  away? 

A.  No  sir,  they  have  got  the  copper  plate  machinery 
now  at  the  bottom  of  the  last  riffle  to  save  all  of  that 
fine  gold. 

Q.     Now  when  you  were  there  you  panned  also  on  the 

•lumbia  on  that  trip,  didn't  you? 

A.     Yes,  sir. 

Q.     Did  you  do  this  panning  before  or  after  you  lo 
cated  the  claims? 

A.     Before. 

Q.     How  long  before? 

A.     Oh  half  a  day  or  such  a  matter. 

Q.     Half  a  day? 

A.    Yes,  sir. 

Q.  Then  you  stayed  on  the  claims  you  said  from 
Oct.  15th  how  long— to  Nov.  11th? 

A.     Nov.  11th. 

Q.     And  were  yon  there  alone  during  that  period? 

A.    Yes,  sir. 

Q.     What  were  you  doing  there? 

A.     T  was  camping  there  with  my  horses. 
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Q.    Just  simply  camped  there  during  that  period? 

A.     Yes,  sir. 

Q.     Didn't  do  any  more  mining? 

A.    Yes,  I  done  some  prospecting. 

Q.    Where? 

A.  On  the  claims  that  I  located,  and  also  rode  up 
into  the  hills  looking  for  quartz  claims. 

Q.  Your  principal  occupation  after  you  had  located 
the  claims  was  going  up  into  the  hills  for  quartz, 
wasn't  it? 

A.  Well  sometimes  when  the  horses  was  close  to 
camp  I  would  take  a  horse  and  ride  around  and  look 
for  quartz,  but  if  the  horses  wandered  off  quite  a  ways, 
wasn't  in  sight,  I  panned  on  my  locations. 

Q.    You  afterwards  abandoned  these  claims? 

A.     Yes,  sir. 

Q.  Will  you  let  me  take  that  book  you  are  reading 
from,  or  rather  not  reading  from,  but  you  have  been  re- 
ferring to  it. 

(Witness  hands  over  book) 

Q.  I  see  that  you  have  got  a  long  list  of  names  here 
kept  about  in  the  same  manner  as  you  have  put  in  the 
Sunrise,  Monday  and  Ditto.  You  have  got  a  string  of 
names,  Troy  Lode,  Maybe  Lode,  Hope  Placer,  Olive 
Placer,  Occidental  Placer,  Sunrise  Placer,  Monday 
Placer,  Ditto  Placer,  Grandview  Lode,  Short  Lode, 
Grand  Coulee  Lode,  Iron  Crown  Lode  and  Libby  Lode. 
You  made  all  those  locations  there  at  that  time? 

A.    Yes,  sir. 
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(^.  The  Oi'cidental,  Suurise,  Moiuhiy  and  Ditto — the 
Occidental  was  made  the  first  of  Ootohor,  wasn't  it? 

A.  Yes,  sir. 

(^.  Anil  the  Sunrise  the  13th  T 

A.  Yes,  sir. 

Q.  The  Monday  on  the  13th  T 

A.  Yes,  sir. 

g.  The  Ditto  on  the  13th? 

A.  Yes,  sir. 

Q.  And  Grandview  on  the  15th  of  October? 

A.  Yes,  sir. 

Q.  Spot  on  the  26th  of  October? 

A.  Yes,  sir. 

Q.  And  Grand  Coulee  on  the  26th  of  October? 

A.  Yes,  sir. 

Q.  The  Iron  Crown  and  Libby  on  the  5th  of  Novem- 
l)er,  that  is  right  isn't  it? 

A.  Yes  sir — tliat  might  be  the  11th. 

Q.  Did  you  abandon  them  all? 

A.  No,  sir. 

Q.  You  kept  some  of  them,  did  you  ? 

A.  Yes,  sir. 

Q.  Which  ones  did  you  abandon? 

A.  The  Iron  Crown  Lode  and  Spot. 

Q.  Where  were  they? 

A.  They  are  at  the  month,  about  6  miles  from  the 
mouth  of  the  Nespelem. 

Q.  They  are  lode  claims? 

A.  Yes,  sir. 

Q.  You  abandoned  all  these  placer  claims? 
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A.    Yes,  sir. 

Q.  I  don't  know  whether  I  named  the  Spot  in  read- 
ing them,  in  reading  the  last  few,  but  there  was  such 
a  name  as  that  lode  located? 

^,  Sir— I  will  say  this  I  relocated  them  afterwards, 
the  claims  and  renamed  them  since. 

Q.     And  have  them  yet? 

A.    Yes,  sir. 

Q.  Now  where  were  those  claims,  other  than  the 
Sunrise,  Monday  and  Ditto? 

A.  The  Troy  Lode  was  about  two  miles  west  from 
Keller  and  the  Maybe  Lode  was  joined  with  the  Troy 
Lode.  The  Hope  Placer  and  the  Olive  Placer  was  at 
the  mouth  of  the  Iron  creek  on  the  San  Poll  river  and 
the  Occidental  was  a  lode  about  three  miles  below  the 
mouth  of  the  Nespelem  river  running  down  to  the  bot- 
tom of  the  Columbia  river,  and  the  Grandview  and 
Spot  was  about  six  miles  from  the  mouth  of  the  Nespelem 
in  a  northerly  direction  and  the  Grand  Coulee  and  Iron 
Crown  Lodes  are  also  there,  there  was  a  group,  but  I 
abandoned  all  but  the  three,  after  I  prospected  and 
knew  then  that  it  was  not  worth  while  to  work  in  there, 
I  abandoned  all  the  groups  but  them  three. 

Q.     Whereabouts  on  the  Nespelem  river  did  you  pan 

last  October? 

A.  I  panned  about  100  yards  below  the  falls,  the 
lower  falls  of  the  Nespelem  river  down  at  the  mouth 
of  the  Nespelem  river. 

Q.     How  many  places? 

A.    About  5. 
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Q.     Ami  tlien  your  other  pauuiiig  was  on  ilie  Colum 
bin  down  below  the  claims? 

A.     Yes,  sir. 

(^.  Vou  say  you  found  colors  in  every  one,  did  you 
»«y  on  the  Nespelemf 

A.     Yes,  sir. 

(J.     Hut  some  of  the  pans  were  blank? 

A.  There  was  three  blanks.  I  don't  exactly  remem- 
ber.    I  think  they  were  all  on  the  Nespelem. 

Q.  Well  these  colors  that  you  found  on  the  Nespelem, 
wore  they  very  fine  ones  were  they  not,  fine  flour  colors, 
flour  gold? 

A.  No,  they  was  bigger  than  the  Columbia  river 
colors. 

(J.     But  the  Columbia  river  is  very  fine? 

A.     Very  fine  flour  gold. 

Q.  (^ould  you  see  these  colors  with  the  naked  eye  that 
you  fiound  on  the  Nespelem? 

A.    Yes,  sir. 

(J.  If  you  had  panned  down  the  Nespelem  and  hadn't 
found  any  colors  at  all  in  the  pans  that  you  took  down 
there  you  would  not  consider  it  valnnble  as  placer 
ground,  would  you? 

A.     No,  sir. 

Q.  And  because  you  found  some  gold  down  there  you 
do  not  mean  to  say  that  you  now  consider  it  valuable 
as  a  placer  mine? 

A.     Yes,  sir. 

Q.  What  do  you  mean  by  "valuable  as  a  placer 
mine"? 
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A.  I  mean  when  all  circumstances  in  favor  of  the 
locality,  dumping  ground  and  water. 

Q.     Where  is  the  dumping  ground  you  refer  to! 

A.     Down  to  the  Columbia  river. 

Q.  You  think  you  can  dump  in  the  Columbia  river, 
do  you? 

A.     The  space. 

You  would  not  have  to— the  space  is  300  or  400  feet 
from  the  low  water  mark  to  the  high  water  mark  on  the 
Columbia  river. 

Q.     You  think  you  have  a  right  to  dump  in  there,  "do 

you? 
A.    Yes,  sir. 
Q.     Do  you  think  you  have  a  right  to  dump  in  the 

river? 

A.     This  is  not  in  the  river. 

Q.  Now  referring  to  defendant's  exhibit  "U",  how 
many  pans  did  you  say  that  came  out  of? 

A.  Eight  pans  and  three  was  blank,  consequently 
there  was  five  pans  that  that  came  out  of. 

Q.     Did  any  of  this  come  from  the  Columbia  river? 

A.  A  part  of  it  and  part  from  the  Nespelem,  five 
from  the  Nespelem  and  three  from  the  Columbia. 

Q.  Then  some  of  this  came  out  of  the  Columbia  river, 
did  it? 

A.     Yes  sir,  about  3  pans. 

Q.    You  don't  know  what  part  of  it,  do  you? 

A.     What  part? 

Q.  You  don't  know  how  much  of  the  gold  in  this  bot- 
tle if  there  is  any  gold? 
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A.  Yes,  I  can  pick  out  evei  v  tonu  there  belonpin^  to 
the  Columbia  river  and  to  tlie  Nespeleni  rivor  if  I  had 
tiieni  in  a  pan. 

(^.     If  you  had  tliem  in  a  pan. 

.\.     Yes,  sir. 

(^.     Hut  now  you  can  not,  bottled  up  in  this  shape? 

A.     Xo,  you  can  not  distinguish  them. 

(^).  How  much  is  the  value  of  the  gold  in  the  bottle 
\q  you  say  or  did  you  testify? 

A.     About  half  a  cent. 

Q.     You  think  there  is  a  iialf  a  cent  of  gold  in  the  hot 
tie  do  you? 

A.     Yes,  sir. 

Q.  You  said  it  was  almost  impossible  you  thought  to 
pan  down  the  river  and  not  find  gold.  You  mean  by  that 
that  it  is  possible,  you  may  pan  down  the  river  and  not 
lind  any  gold? 

A.  There  is  a  possibility,  but  1  could  not  pan  down 
there  without  finding  something. 

Q.  How  many  colors  are  there  in  this  bottle,  Ex- 
hibit "U"? 

A.     Somewhere  between  30  and  50  colors. 

Q.  You  say  there  are  in  here  between  30  and  50 
colors? 

A.     Yes,  sir. 

(^.  And  you  think  that  that  would  make  half  a  cent, 
somewhere  near  that! 

A.     Yes,  sir. 

(^.  Well,  you  testified  in  your  direct  examination  that 
45  colors  would  make  a  cent? 
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A.    Yes,  sir. 

Q.     What  do  you  mean  by  that? 

A.     That  depends  on  what  colors,  on  what  the  size  of 
the  colors  are. 

Q.     Do  you  call  those  colors  in  this  exhibit  "U"  big 

or  little? 
A.     Sir! 

Q.     Are  those  large  colors  in     this     exhibit  "U"  or 
small  colors? 
A.     Small  colors. 
Q,    You  say  small? 
A.    Yes,  sir. 

Q.    Did  you  bottle  them  up? 
A.     Sir? 

Q.     Did  you  put  them  in  this  bottle? 
A.    Yes,  sir. 

Q.    When? 

A.    Wll  it  was  about  the  next  day  after  I  prospected 
last  October. 

Q.    Have  you  had  them  ever  since? 

A.    Yes,  sir. 

Q.     Has  anybody  else  had  them? 

A.    No,  sir. 

Q.     When  did  you  abandon,  these  claims? 

Mr.  BLAIR:     Referring  now  to  the  placer  claims? 

Mr.  AVERY :     Referring  to  these    claims    that  were 
located  where  he  says  the  Wickman  and  Peabody  are? 

Q.    Don't  you  know  about  when  it  was,  Mr.  Kroll,  T 
don't  care  to  know  the  precise  date? 

A.     About  the  21st  of  June,  1898  when  T  quit. 
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V-     Vou  hndn't  localeil  Uieui  until  that? 
A.     Xo  sir.     I  locattHi  them  in  18!)8  and  1  abandoned 
'hem  in  I8H1>. 

Q.     What! 

A.     I  abandoned  tlieni  in  June  1899. 

Q.     Where  were  you  between  Oct.  15lh  18!>8  an<l  June 

A.     I  was  along  the  Xespelem  river  and  also  tl»e  San 
l*t>il  river. 
Q.     liocating  claims  T 
A.     Prospecting. 

Q.  And  you  located  a  good  many  claims  up  in  that 
locality! 

A.     Yes,  sir. 

<,?.    All  of  them  you  abandoned  except  three? 

A.    After  it  was  determined  that  they  were  not  worth 

■rking  further  why  I  abandoned  them. 

'i.  Did  you  locate  any  more  claims  than  those  men- 
uoned  in  the  book  there? 

A.     Yes,  sir. 

<J.  What  other  claims  did  you  locate— got  another 
list  have  you? 

A.  Scattered  all  through  now.  T  located  the  Jesse 
claim  on  July  12,  1891). 

Q.     What  is  the  next  one? 

Mr.  BLAIR:  I  object  to  this  question  of  course  as 
'Hiing  immaterial. 

A.     The  New  York  on  July  26,  1899. 

J.     What  other? 

A.     TIm'  Xollie. 
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Mr.  BLAIR :     I  object  to  all  this. 
A.    No  date. 
Q.    What  else? 

A.     The  Wall  Street,  July  26,  1899. 
Q.     What  else? 

A.     The  Ingersoll  on  September  15,  1899. 
Mr.  BLAIR:     I  object  to  all  these  questions  as  beiii 
immaterial  and  irrelevant. 

A.     The  Argus  on  Sept.  14,  1899. 
Q.     What  else? 

A.     The  Argus  No.  2  on  Sept.  25,  1899. 
Q.    What  else— just  give  me— I  will  not  go  any  fur- 
ther if  you  will  tell  me  how  many  there  were,  the  num-. 
ber  of  them  without  giving  their  names! 
A.    Oh  there  might  be  8  or  10  more. 
Q.     None  of  them  were  in  close  to  these  Wickman  and 
Peabody  were  they? 

A.     The  majority  was  within  5  or  6  miles. 
Q.    I  mean  none  of  them  were  immediately  there? 
A.     No,  sir. 
Q.    Around  there? 
A.    No,  sir. 

Q.  When  you  located  this  ground  that  you  say  is 
now  occupied  by  the  Wickman  and  Peabody  placers,  or 
part  of  the  ground,  did  it  occur  to  you  that  there  was 
pretty  good  water  power  right  there— did  it  occur  to 
you  when  you  located  the  Monday,  the  Sunrise  and 
Ditto  placers  that  there  was  pretty  good  water  power 
right  there  ? 
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(^.  TImt  was  one  "T  vi.nr  r.-asons  f«»r  locating:  it, 
wasn't  itf 

A.    Yes,  sir. 

g.  And  if  there  was  any  gold  there  that  would  be 
tlie  most  advantageous  place  of  any  that  you  located, 
wouldn't  it? 

A.     Yes,  sir. 

(^.     1  mean  because  of  the  water? 

A.     Yes,  sir. 

Q.  Now  referring  to  the  agricultural  land  around 
there,  you  say  that  there  is  agricultural  land  around 
there,  isn't  there  more  or  less! 

A.  Up  the  river,  up  above  the  mouth  of  the  Nespelem 
there  is. 

(I  I  low  about  the  Wickman  and  Peabody  if  water 
was  put  on  them,  up  from  the  river  I  mean,  it  is  on  a 
'  »nch  up  there,  isn't  it! 

A.     Y^es,  sir. 

Q.  The  upper  part  of  the  Wickman  and  Peabody  is 
kind  of  bench  land? 

A.     Yes,  sir. 

(J.  \Vater  put  on  that  would  raise  agricultural  prod 
nets,  wouldn't  it? 

A.    Too  coarse  and  sandy. 

Q.     What  is  that  T 

A.     Too  coarse  and  sandy. 

Q.     You  don't  think  you  could  raise  anything  on  there? 

A.     No,  sir. 

Q.     1  low  about  the  country — isn  *t  there  some  nice  agri- 
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cultural  country  between  there  and  Nespelem— between 
these  claims  and  Nespelem? 
A.    I  don't  understand  you. 
Q.    What  is  that? 

A.     I  don't  understand  the  question. 
Q.    Is  there  any  agricultural    country    between  Nes- 
pelem town — 
A.     The  town! 
Q.    And  these  claims? 
A.     Yes,  sir. 

Q.     There  is,  isn't  there? 
A.    Yes,  sir. 

Q.     That  ground  would  raise  fruit  and  grains  with 
irrigation? 

A.     They  don 't  raise  any  fruit  there. 
Q.     I  know,  they  don't  raise  fruit  in    a     good  many 
places  where  they  can  raise  it? 
A.     They  raise  gardens  there. 
Q.     Garden  truck? 
A.    Yes,  sir. 

Q.    And  use  water  to  do  it? 

A.    In  some  places  they  are  using  it  to  advantage. 
Q,     It  is  better" with  water  of  course  than  without? 
A.    Yes,  sir. 

Q.     Where   are  these   places  you    refer    to,   between 
Nespelem  and  these  claims? 

A.    No  sir,  they  are  at  the  Berry  Ferry,  10  miles  up 
the  Columbia  river  from  the  mouth  of  the  Nespelem. 

Q.     I  am  referring  particularly  to  the  land  between 
Nespelem  and  the  claims? 
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A.    They  don't  irrif?ate. 

Q.     Don't  they  have  to? 

A.     No,  sir. 

Q.     Wouldn't  it  make  it  aiiv  lu-ltiT  if  tln-v  irriirattMl  it? 

A.    Yes,  sir. 

Q.     Now  you  say  there  is  un  Indian  claim  or  ranch 
right  east  of  these  claims  f 

A.     Up  the  Columbia  river. 

Q.    That  is  up  the  river? 

A.     Southeast. 

Q.     Not  very  far  is  it? 

A.    Oh  it  joins. 

Q.     It  joins  these  claims,  doesn't  it? 

A.     Yes  sir,  they  have  a  fench  around  it,  the  agricul 
tural  land,  they  have  got  a  fench  around  a  good  deal 

t»re,  for  pasture. 

Q.    And  went  a  lot  further? 

A.     Yes,  sir. 

Q.     Well  he  pastures  in  there,  does  he? 

A.     Yes,  sir. 

Q.     What  kind  of  grass  is  the  pasture  grass? 

A.     Kind  of  sheep  grass. 

Q.     Sheep  grass  on  these  claims,  isn't  it? 

A.    Yes,  sir. 

Q.    You  have  seen  them  pasturing  on  them,  haven't 
you? 

A.    There  is  stock  running  around  loose. 

Q.     And  they  graze  on  this  Wickman     and     Peabody 
•laims? 

A.     Yes,  sir. 
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Q.  About  the  same  kind  of  grass  as  it  is  on  this 
Indian  claim  east? 

A.     Well  not  as  good. 

Q.     Not  as  good  as  the  Indian  claim? 

A.    No. 

Q.  What  is  the  nature  of  the  soil  on  this  Indian 
claim?  that  bounds  these  claims,  the  Indian  lot  that 
bounds  these  placer  claims  on  the  east— what  is  the  kind 

of  soil? 

A.  There  is  a  spring  up  above  there  and  some  black 
soil  by  the  spring  close  to  his  house. 

Q.    Do  they  use  any  water  over  there? 

A.     Yes,  sir. 

Mr.  BLAIR:     You  mean  water  to  irrigate? 

Mr.  AVERY :     Yes. 

A.  No,  he  don't.  He  had  enough  water,  he  got  his 
spring — enough  for  his  own  use. 

By  Mr.  AVERY:  That  is  all. 

REDIRECT    EXAMINATION. 

By  Mr.  BLAIR: 

Q.  When  you  located  the  Sunrise,  Monday  and  Ditto 
claims  did  you  do  any  panning  on  the  property? 

A.    Yes,  sir.  , 

Q.  Now  you  stated  that  you  abandoned  these  lode 
claims  and  the  placer  claims.  Wliy  did  you  abandon 
the  placer  claims? 

Mr.  AVERY :  I  object  to  that  as  he  has  already  stated 
both  on  direct  examination  and  on  cross  examination. 

Q.     You  may  answer. 

A.     I  found  in  order  to  get  that  water  out  of  the  Nes- 


Multnomah  Mining,  Milling  &  Development  Co.    859 

Testimony  of  Joseph  Kroll. 

pelem,  after  examining  the  ground  that  I  had  to  get 

this  water  out  through  a  hard  granite  point,  and  there  I 

quit. 

Q.     Why  did  you  quit? 

A.     Because  I  was  not  able  to  blast.    I  could  not  con 
nect — with  assistance  probably  I  could  have  gone  in  and 
dug  a  ditch  in  the  soil,  but  we  could  not  afford  to  blast 
in  the  hard  granite. 

Q.     Too  expensive? 

Mr.  AVERY :    I  object  to  that  as  leading? 

A.    Yes,  sir. 

Q.  In  regard  to  the  Wickman  and  Peabody  placers 
state  if  you  know  what  the  fact  is  with  reference  to  the 
surface  of  these  placers  being  or  not  being  cut  with  cou- 
lees and  ravines? 

A.    Well  they  are  cut  by  gullies. 

Q.  This  garden  truck  that  you  say  is  grown  around 
Nespelem,  in  what  quantity  is  it  grown  by  any  of  those 
people  up  there,  just  for  their  own  sole  use? 

A.     Very  little. 

Q.  This  coarse  grass  or  whatever  it  is  you  say  is  on 
the  Wickman  and  Peabody,  is  it  green  grass? 

A.  It  is  green  grass  when  it  first  comes  up  in  the 
spring,  but  after  a  month  it  is  dry. 

Q.     What  is  it  the  rest  of  the  time? 

A.  Well  the  time  it  is  ready  to  dry  it  is  all  gone, 
dries  away. 

Mr.  BLAIR :     That  is  all. 
By  Mr.  AVERY: 

Q.    How  much  time  does  it  take  to  locate  a  claim? 
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A.    Well  it  took  me  a  week  to  locate  the  Occidental 
claim.    There  was  a  cliff  about  50  feet  right  straight  up. 
Q.     How  long  did  it  take  you  to     locate     the  three 
claims,  the  Ditto,  Sunrise  and  Monday! 

A.  Oh  less  than  half  a  day  if  I  was  to  work  right 
along. 

Q.  All  of  those  other  claims  of  these  two  or  three 
dozen  that  you  located,  did  you  abandon  them  because 
you  had  to  blast  granite  to  get  the  water? 

Mr.  BLAIE :  I  object  to  that  because  of  the  incorrect 
assumption  made  in  the  question.  The  witness  cannot 
fairly  answer  the  question  because  he  did  not  testify 
about  two  or  three  odd  dozen. 

Q.     You  may  answer. 

A.  That  is  sort  of  impossible  to  answer  that  question 
— the  question  in  reference  to  the  lode  claims.  I  have 
abandoned  the  placer  claims  on  account  of  the  water. 

Q.     You  what? 

A.  I  abandoned  the  three  placer  claims  on  account  of 
I  could  not  get  the  water  on  them  to  work  them. 

Q.  Well  you  knew  how  hard  it  would  be  to  get  water 
when  you  located  this  Ditto,  Monday  and  Sunrise,  didn't 
you? 

A.    I  didn  't  take  notice  of  the  granite  cliffs. 

Mr.  AVERY:    That  is  all. 

Mr.  BLAIR:     That  is  all. 

Witness  excused. 
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No.  1317 
In  the  United  States  Circuit  Court  for  the  Eastern  Dis- 

tridt  of  Washington,  Eastern  Division. 
UNITED   STATES   OF   AMERICA, 

Complainant, 
vs. 
MULTNOMAH  MINING,  MILLING  AND  DEVELOP- 
MENT COMPANY,   a  corporation. 

Defendant. 
United  States  of  America. 
State  of  Washington.  [  gg 

County  of  Spokane.  j 

I,  B.  B.  Adams,  the  Examiner,  Specially  appointed 
by  order  of  the  above  entitled  Court,  in  said  cause,  do 
hereby  certify  that  the  foregoing  testimony  of  the  re- 
spective witnesses  named  therein,  to-wit: — F.  M.  Good 
win,  J.  W.  Comerford,  M.  F.  Webster,  G.  S.  Wickman, 
J.  R.  Gilfellen,  Charles  M.  White,  Thomas  B.  Early,  F. 
0.  Hudnutt,  L.  K.  Armstrong,  H.  V.  Stevenson,  and 
Jos.  Kroll,  was  taken  before  me  at  the  times  and  places 
mentioned  therein,  pursuant  to  agreement  between,  and 
notice  to  the  attorneys  for  the  respective  parties  to  the 
action;  that  before  testifying  each  of  the  several  wit- 
nesses was  by  me  separately  and  duly  sworn  to  tell  the 
truth,  the  whole  truth  and  nothing  but  the  truth,  and 
that  the  foregoing  testimony  of  each  witness  as  named 
was,  under  my  direcion,  taken  down  by  E.  R.  Lindsey,  i\ 
skillful  stenographer,  elected  by  me,  and  approved  by 
both  parties  hereto,  and  that  the  testimony  of  said  wit- 
nesses so  taken  by  the  stenographer  was  thereafter  re 
duced  to  typewriting,  and  by  the  consent  of  the  parties 
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the  reading  of  the  said  testimony  by  the  respective  wit- 
nesses and  the  signatures  of  the  said  witnesses  to  their 
respective  typewritten  testimony  was  by  the  respective 
counsel  waived. 

The  taking  of  said  testimony  was  commenced  on  the 
13th  day  of  July,  1909,  and  on  the  16th  of  July  the  same 
was  continued  until  the  20th  of  July,  and  thereafter 
said  examination  took  place  every  day  until,  and  includ- 
ing, the  23rd  day  of  July,  1909,  when  said  examination 
by  the  consent  of  counsel  was  continued  subject  to  the 
call  of  the  examiner  and  consent  of  counsel;  that  there- 
after on  the  18th  day  of  December,  1909,  at  the  request 
of  both  parties,  said  examination  was  continued  and 
completed;  that  there  was  introduced  in  evidence  in 
behalf  of  the  complainants  exhibits  1  to  12  inclusive  and 
in  behalf  of  the  defendants  exhibits  A  to  U  inclusive, 
which  constitutes  all  of  the  exhibits  introduced  in  this 

case. 

I  further  certify  that  said  exhibits  at  all  times  when 
not  being  used  in  the  examination  of  witnesses  were  in 
the  custody  of  the  clerk  of  this  court,  and  that  during 
the  month  of  1909,  when  said  court  was  removed  from 
the  Hutton  building  in  the  city  of  Spokane  to  the  new 
Federal  building  in  said  city,  that  in  some  manner  un- 
known to  the  clerk  defendant's  exhibit  A,  ^a  small 
round  bottle  containing  two  small  pieces  of  gold  and 
some  black  sand  was  broken  on  the  side  and  some  of  the 
bhick  sand  lost;  that  defendant's  exhibit  F  which  was 
a  half  pint  flat  bottle,  containing  black  sand  and  other 
particles  was  entirely  broken  but  said  pieces  of  said 
bottle  and  the  sand  contained  therein  were  preserved 
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by  the  clerk,  and  that  each  of  said  bottles  are  enclosed 
in  envelopes,  marked  respectively  defendant's  exhibit  A 
and  defendant's  exhibit  F. 

That  the  said  several  exhibits  which  accompany  thi.s 
testimony  were  offered  in  evidence  by  the  respective 
parties  as  noted  therein. 

WITNESS     my    hand    this    6th    day    of     January 
1910. 

(Signed)  B.    B.    ADAMS, 

Examiner. 
Endorsements:     Written  testimony  taken  before  Spe 
cial  Examiner. 
Filed  January  6,  1910. 

FRANK  C.  NASH,  Clerk. 


No.  1317. 
In  the  Circuit  Court  of  the  United  States,  Eastern  Dis- 
trict of  Washington,  Eastern  Division. 
OSCAR  CAIN,  U.  S.  Atty  and  E.  C.  MACDONALD, 

Asst.  U.  S.  Atty.,  for  Complainant. 
BURCHAM  &  BLAIR,  for  Defendant. 
UNITED   STATES   OF   AMERICA, 

Complainant, 
vs. 
MULTNOMAH  MINING,  MILLING  AND  DEVELOP- 
MENT COMPANY,  a  corporation, 

Defendant. 
OPINION. 
RUDKIN,  District  Judge.     This  is  a  suit  in  equity  by 
the  government  to  set  aside  the  patents  for  the  ''Pea- 
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body  and  ''Wickman"  placer  claims,  situate  in  the  Moses 
Mining  district  of  Okanogan  county,  Washington,  on 
the  ground  that  the  claims  do  not  contain  deposits  of 
gold,  and  that  the  patents  were  obtained  through  false 
and  fraudulent  representations.  The  history  of  the 
two  claims  is  as  follows: 

The  Peabody  placer,  containing     157.173     acres  was 
first  located  on  the  16th  day     of    June,  1901,  by  F.  0. 
Hudnutt  and  seven  others ;  the  location  notice  was  filed 
for  record  in  the  office  of  the  County  Auditor  of  Okano- 
gan county  on  the  8th  day  of  July,  1901 ;  the  claim  was 
relocated  on  the  1st  day  of  July,  1902,  by  the  defend- 
ant company,  as  successor     in    interest  to  the  original 
locators ;  the  notice  of  re-location  was  filed  for  re^^e^rd  in 
the  same  office  on  the  10th  day  of  July,  1902;  applica- 
tion for  patent  was  filed  in     the     local  land  office  at 
Waterville  on  the  26th    day     of     November,  1902;  the 
Receiver's  final  receipt  or  certificate     of     entry     was 
issued  on  March  11th,  1903,  and  patent  was  issued  by 
the  complainant  on  the  31st  day  of  October,  1904. 

The  Wickman  claim,  containing  99.540  acres,  was 
located  by  T.  B.  Early  and  four  others  on  the  14th  day 
of  June,  1902;  the  location  notice  was  filed  for  record 
in  the  office  of  the  County  Auditor  of  Okanogan  county 
on  the  3rd  day  of  July,  1902 ;  application  for  patent  was 
filed  in  the  land  office  at  Waterville  by  the  defendant, 
as  successor  in  interest  to  the  original  locators,  on  the 
26th  day  of  October,  1902;  the  Receiver's  final  receipt 
or  certificate  of  entry  was  issued  March  11th,  1903,  and 
patent  was  issued  by  the  complainant  on  the  31st  day 
of  October,  1904. 
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The  rules  of  law  governing  suits  of  this  kind  are  well 
settled,  and  no  useful  purpose  would  be  subserved  by 
a  review  of  the  v.oluminous  conflicting  testimony  taken 
before  the  Special  Master.  Four  witnesses  examined 
the  claims  at  the  instance  of  the  complainant,  and  their 
testimony  shows  that  the  claims  contain  no  deposits  of 
gold,  but  are  chiefly  and  highly  valuable  for  other  pur- 
poses. On  the  other  hand,  seven  witnesses  for  the  de- 
fendant have  testified  that  they  have  found  gold  in  con- 
siderable and  paying  quantities  on  all  parts  of  these 
claims,  and  I  might  add,  at  many  other  points  covering 
a  wide  range  in  that  vicinity.  It  is  a  significant  fact, 
however,  that  although  more  than  eight  years  have 
elapsed  between  the  date  of  the  original  location  of  the 
Peabody  claim  and  the  date  of  the  last  hearing  before 
the  Master,  the  net  result  of  all  mining  operations  on 
the  two  claims  is  a  few  fine  particles  of  gold  in  two  or 
three  small  phials  containing  water  and  black  sand. 
The  claims  extend  for  more  than  a  mile  on  either  side 
of  the  Nespelem  river  from  its  confluence  with  the 
Columbia  to  a  point  above  the  falls;  in  crossing  them 
the  river  falls  upwards  of  one  hundred  and  fifty  feet, 
and  the  claims  are  valuable  for  both  power  and  agri- 
cultural purposes. 

After  considering  fully  the  location  and  character  of 
the  claims,  the  haste  with  which  they  were  pressed  to 
patent,  their  almost  entire  abandonment  since  that  time, 
and  all  the  facts  and  surrounding  circumstances,  I  am 
fully  convinced  that  the  claims  were  initiated  and  per- 
fected in  fraud  of  the  rights  of  the  complainant,  and 
equity  and  good     conscience     demand     that  patents  so 
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obtained  should  be  set  aside  and  annulled.    Let  a  decree 

be  entered  accordingly. 

Endorsements : 

Opinion. 

Filed  May  27,  1911. 

FEANK  C.  NASH,  Clerk. 


No.  1317. 

In  the  Circuit  Court  of  the  United  States,  for  the  Eastern 

Distridt  of  Washington,  Eastern  Division.. 

UNITED   STATES   OF   AMERICA, 

Complainant, 


vs. 


MULTNOMAH  MINING,  MILLING  AND  DEVELOP- 
MENT COMPANY,  a  corporation, 

Defendant. 

DECREE. 

This  cause  came  on  to  be  heard  on  the day 

of  May,  A.  D.  1911,  upon  the  report  of  B.  B.  Adams, 
Examiner  heretofore  appointed  by  this  Court  to  take, 
transcribe  and  report  the  evidence  and  testimony  in 
said  case,  and  the  Court  having  read  and  considered 
said  evidence  and  the  briefs  of  counsel  for  the  respec- 
tive parties  hereto  and  being  fully  advised  in  the  prem- 
ises, it  is 

ORDERED,  ADJUDGED  AND  DECREED 

as  follows,  to-wit: 
That  those  certain  patents   (being    described   in    the 
bill  of  complaint  herein),  issued  to  the  defendant  Mult- 
nomah Mining,  Milling  and  Development  Company,  a 
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corporation,  by  the  complainant,  United  States  of 
America,  on  or  about,  respectively: 

July  10,  1902,  covering  and  purporting  to  convey  tho 
following  described  premises,  to-wit: 

Beginning  at  Corner  No.  1,  identical  with  corner  No. 
1  of  the  location.  A  pine  post  41/0  feet  long,  4i/^  inches 
square,  set  2  feet  in  the  ground,  with  mound  of  earth, 
scribed  1-680  U.  S.  L.  M.,  No.  1,  Moses  Mining  District; 
Bears  south  26  degrees  4'  east  115.95  feet.  Thence  N. 
73  degrees  43'  W.  V.  22  degrees  15'  E.  1736.  To  cor. 
No.  2.  A  Cottonwood  post  41/2  feet  long,  41/2  inches 
square.  Thence  N.  59  degrees  46'  W.  3572.  To  cor.  No. 
3.  A  cedar  post  41/2  feet  long,  41/2  in.  sqr.,  Thence  S. 
48  degrees  30'  W.  1782.5.  To  cor.  No.  4,  A  cedar  post 
414  feet  long,  414  in.  sqr.  Thence  S.  85  degrees  03'  E. 
291.2.  To  cor.  No.  5.  A  cedar  post  41/2  feet  long,  41/0  in. 
sqr.  Thence  S.  6  degrees  42'  E.  150.  Intersect  north 
bank  Nespelem  River.  1000.  Intersect  south  bank  Nes- 
pelem  river  1007.0.  To  cor.  No.  6.  A  fir  post  41/2  feet 
long,  41/2  in.  sqr.  Thence  N.  88  degrees  34'  E.  2678.  To 
cor.  No.  7.  A  cedar  post  4i/^  feet  long,  41/2  in.  sqr.  The 
northwest  corner  of  Eliza  Ricard's  fence,  bears  S.  75 
degrees  west  2.5  feet.  Thence  S.  75  degrees  43'  E. 
2687.8.  To  corner  No.  8.  A  post  41/2  feet  long,  41/2 
in.  sqr.  Thence  N.  37  degrees  35'  E.  470.  Intersect 
south  bank  of  Nespelem  river  .510.  Intersect  north 
bank  of  Nespelem  river  652.7.  To  cor.  No.  1  and  place 
of  beginning,  containing  157.173  acres.  The  above  de- 
scribed premises  being  known  and  designated  as  the 
"Peabody  Placer'  mining  claim.     The  name  of  the  ad- 
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joining  claims  are  the    Wickman     Placer  on  the  north 
and  west,  and  an  unknown  lode  claim  on  the  east. 

June  14,  1902,  covering  and  purporting  to  convey  the 
following  described  premises,  to-wit: 

Beginning  at  corner  No.  1,  identical  with  cor.  No.  2, 
Peabody  Placer  survey  No.  680.  Multnomah,  Mining, 
Milling  &  Development  Company,  claimant.  A  cotton- 
wood  post  41/2  in.  sqr.,  21/2  ft.  above  ground,  with  mound 
of  earth  scribed  1-686  in  addition  to  the  original  mark- 
ings, U.  S.  L.  M.,  No.  1,  Moses  Mining  District,  bears  S. 
71  degrees  30"  E.  1816  feet.  No  bearing  objects  avail- 
able. S.  E,  Loc.  cor.  identical  with  corner  No.  1.  Sur- 
vey No.  680  and  corner  No.  2  survey  No.  680.  A  post 
41/2  in.  sqr.,  2y2  feet  above  ground,  set  in  mound  of 
earth  N.E.  loc.  cor.  No.  1  bears  N.  26  E.  392  feet.  Thence 
N.  50  5'  W.  Var.  2214  E.  6481.08.  To  cor.  No.  2.  A 
granite  stone  6"-9"-24'  long  set  12  inches  in  the  ground, 
chiseled  2-686.  Thence  S.  44  48'  W.  600.  To  cor.  No.  3. 
A  cedar  post  41/2  iii-  sqr.,  414  feet  long,  set  2  feet  in  the 
ground,  scribed  3-686.  Thence  S.  30  58'  E.  3028.71.  To 
cor.  No.  4  on  line  3-4  survey  No.  680  at  N.  48  30'  E. 
782.5  feet  from  cor.  No.  4.  A  cedar  post  41/2  in  sqr.  41/2 
feet  long,  set  2  feet  in  the  ground.  Thence  N.  48  30' 
E.  Along  line  4-3  Survey  number  680,  Peabody  Placer, 
1000.  To  cor.  No.  5.  Identical  with  cor.  No.  3.  Sur- 
vey number  680.  A  cedar  post  41/2  in.  sqr.  41/2  feet  long 
set  in  the  ground  with  mound  of  earth,  scribed  5-686. 
Thence  S.  59  46'  E.  Along  line  3-2,  Survey  No.  680. 
2050.  Intersect  ditch  4  feet  wide.  Course  50'  W, 
3572.    To  cor.  number  1  and  place  of  beginning  contain- 
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ing  99.540  acres;  said  above  described  premises  being 
known  and  designated  as  the  ^'Wickman  Placer"  min 
ing  claim.  The  name  of  the  adjoining  claim  is  the  Pea- 
body  Placer,  Survey  No.  680,  on  the  South.  This  claim 
is  located  about  three  miles  south  of  the  Nespelem  post- 
oilice,  Okanogan  County,  Washington.  Adjoining  claim 
is  the  Peabody  Placer  on  the  South : 

Are,  and  each  of  said  above  described  patents  is 
void  and  of  no  force  or  effect,  and  they  are,  and  each  of 
them  is,  canceled,  set  aside  and  held  for  naught,  and 
the  cloud  on  complainant's  title  to  said  lands,  real  estate 
and  premises  occasioned  thereby  is  hereby  cleared:  and 
it  is  further 

ORDERED,  ADJUDGED  AND  DEGREED  that  said 
defendant,  nor  any  person  or  corporation  acquiring  any 
right,  title  or  interest  in  and  to  said  lands  subsequent 
to  the  filing  of  the  Lis  Pendens  herein,  to-wit:  March 
14,  ir08,  has  any  right,  title,  interest  or  estate  in  said 
lands,  real  estate  and  premises,  nor  in  any  part  or  par- 
cel thereof,  and  that  the  complainant,  the  United  States 
of  America,  is  the  owner  of,  and  entitled  to  the  posses- 
sion of,  said  lands,  real  estate  and  premises,  and  each 
and  every  part  and  parcel  thereof,  the  same  being  situ- 
ate in  the  Moses  Mining  District,  Okanogan  County, 
Washington,  at  the  point  where  the  Nespelem  river 
joins  the  Columbia  river; 

That  the  complainant  do  have  and  recover  from  the 
defendant  its  costs  and  disbursements  herein  incurred. 

Done  in  open  Court  this  17th  day  of  July,  A.  D.,  1911. 
(Signed)     FRANK   H.  RUDKIN,  Judge. 
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To  the  foregoing  decree  the  defendant  excepts  and  an 
exception  is  allowed. 

(Signed)     FRANK   H.  RUDKIN,  Judge. 

Endorsements : 
Final  Decree. 
Filed  July  17,  1911. 

FRANK  C.  NASH,  Clerk. 


In  the  Circuit  Court  of  the  United  mates,  for  the  Eastern 

District  of  Washington,  Eastern  Division. 
UNITED   STATES   OF   AMERICA, 

Complainant, 

vs. 
MULTNOMAH  MINING,  MILLING  AND  DEVELOP- 
MENT COMPANY,  a  corporation. 

Defendant. 

IN  EQUITY  NO 

ASSIGNMENT  OF  ERRORS. 

And  now  on  the  9th  day  of  September,  1911,  comes  the 

said  defendant  by  A.  G.  Elston,  its  solicitor,  and  says: 

that  the  decree  in  said  cause  is  erroneous  and  against  the 

just  rights  of  said  defendant  for  the  following  reasons : 

I. 
Because  the  evidence  shows  that  title  in  and  to  the 
Peabody  and  Wickman  placer  claims  was  initiated  and 
perfected  in  good  faith  in  the  manner  and  in  accordance 
with  the  mining  laws  and  the  rules  and  regulations  of 
the  Department  of  the  Interior  governing  the  acquisi- 
tion  of  title  to  public  lands  valuable  for  their  deposits. 

II. 
Because  the  evidence   showed,   that   the   said  placer 
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claims  were  appropriated  from  the  public  domain,  sub- 
ject to  entry  under  the  mining  laws  and  the  rules  and 
regulations  governing  the  appropriation  of  lands  valu 
able  for  placer  deposits,  in    good    faith    for    the    gold 
therein  contained. 

III. 
Because  the  evidence  showed  that  a  bona  fide  discovery 
of  gold  in  sufficient  quantity  to  warrant  a  reasonable 
prudent  man  in  expending  his  time  and  money  in  the 
development  of  the  placer  claims  had  in  truth  and  in  fact 
been  made  prior  to  the  application  for  United  States 
Patent  thereto. 

IV. 
Because  the  evidence  showed  that  since  patent  to  the 
said  placer  claims  were  secured  from  the  United  States 
Government  the  plaintiff  has  been  as  diligent  as  its 
financial  conditions  would  permit  and  the  magnitude  of 
the  prospect  allow  under  its  financial  circumstances,  in 
the  development  of  the  said  placer  claims  in  the  manner 
in  which  they  will  have  to  be  developed,  that  is  by  hy- 
draulic placer  mining. 

V. 
Because   the   preponderance   of   the   evidence   clearly 
shows  that  the  claims  do  contain  deposits  of  gold  and 
are  highly  valuable  for  their  deposit  of  placer  gold. 

VI. 
Because  the  court  erred  in  finding  that  the  net  result 
of  all  mining  operations  of  the  two  claims  were  a  few 
particles  of  fine  gold  in  two  or  three  small  vials  contain- 
ing water  and  black  sand. 
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VII. 
Because  the  court  erred  in  finding  that  the  claims  are 
chiefly  valuable  for  power  and  agricultural  purposes. 

VIII. 
Because  the  court  erred  in  concluding,  from  the  loca- 
tion and  character  of  the  claims  and  the  haste  to  which 
they  were  pressed  to  patent,  that  the  claims  were  initi- 
ated and  perfected  in  fraud  of  the  rights  of  complainant. 

IX. 
Because  the  court  erred  in  finding  that  the  claims  had 
been  almost  entirely  abandoned  since  patent. 

X. 
Because  the   court  erred  in  finding  that  equity  and 
good  conscience  demanded  that  patents  obtained  should 
be  set  aside  and  annulled. 

XI. 
Because  the  court  erred  in  that  it  did  not  hold  that 
the  complainant  had  failed  by  the  preponderance  of  evi- 
dence to  prove  that  the  Multnomah  Mining,  Milling  and 
Development  Company  had  defrauded  complainant  of 
said  lands  or  that  there  was  any  fraud  perpetrated  or 
attempted  to  be  perpetrated  upon  the  United  States  by 
defendant. 

XII. 
Because  the  court  erred  in  not  finding  that  there  was 
an  actual  discovery  of  gold  on  the  claims. 

XIII. 
Because  the  court  erred  in  not  finding  that  the  ground 
covered  by  the  patents  sought  to  be  cancelled  was  min- 
eral in  character  and  valuable  for  its  placer  deposits. 
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XIV. 
Because  the  court  erred  in  not  finding  that  the  title 
of  the  defendant  in  and  to  said  placer  claims  were  initi- 
ated and  perfected  in  good  faith  in  accordance  with  the 
mining  laws  and  the  rules  and  regulations  of  the  De- 
partment of  the  Interior. 

XV. 
Because  the  court  erred  in  not  dismissing  the  bill  of 
complainant. 

WHEREFORE  the  defendant  prays  that  said  decree 
be  reversed  and  that  the  said  court  be  directed  to  dis- 
miss the  bill  of  complainant  herein. 

(Signed)     A.  G.  ELSTON, 
Solicitor  for  Defendant. 
Endorsements : 
Assignment  of  Errors. 
Filed  Sept.  9,  1911. 

FRANK  C.  NASH,  Clerk. 


In  the  Circuit  Cour^t  of  the  United  States,  for  the  Eastern 

District  of  Washington,  Eastern  Division. 
UNITED   STATES   OF   AMERICA, 

Complainant, 
vs. 
MULTNOMAH  MINING,  MILLING  AND  DEVELOP- 
MENT COMPANY,  a  corporation, 

Defendant. 
IN  EQUITY  NO.  1317. 
PETITION  FOR  APPEAL  TO  THE  UNITED 
STATES  CIRCUIT  COURT  OF 
APPEALS. 
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The  above  named  defendant  conceiving  itself  ag- 
grieved, by  the  decree  made  and  entered  on  the  17th  day 
of  July,  1911,  in  the  above  entitled  cause,  does  hereby 
appeal  from  said  order  and  decree  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  for  the 
reasons  specified  in  the  assignment  of  errors,  which  is 
filed  herewith,  and  he  prays  that  this  appeal  will  be 
allowed  and  that  a  transcript  of  the  record,  proceedings, 
and  papers  upon  which  said  order  was  made,  duly  au- 
thenticated, may  be  sent  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit. 

(Signed)     A.  G.  ELSTON, 

Attorney  for  Plaintiff. 
Dated  this  9th  day  of  September,  1911. 
The  foregoing  claim  of  appeal  is  allowed. 
Dated  this  9th  day  of  September,  1911. 

(Signed)     FRANK   H.  RUDKIN,  Judge. 
Endorsements : 

Petition  for  Appeal  and  Order  allowing  Appeal. 
Filed  February  9,  1911. 

FRANK  C.  NASH,  Clerk. 


In  the  Circuit  Court  of  ^the  United  States,  for  the  Eastern 

District  of  Washington,  Eastern  Division. 
UNITED   STATES   OF   AMERICA, 

Complainant, 

vs. 
MULTNOMAH  MINING,  MILLING  AND  DEVELOP 

MENT  COMPANY, 

Defendant. 
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ORDER. 

On  reading  and  filing  defendant's  petition  for  an 
appeal,  it  is  hereby  ORDERED  that  an  appeal  be  and 
is  hereby  allowed  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  from  the  order  and  decree 
heretofore  rendered,  on  the  17th  day  of  July,  1911,  in 
favor  of  the  complainant  and  against  defendants. 

It  is  further  ORDERED  that  a  certified  transcript  of 
the  record,  testimony,  exhibits,  affidavits  and  all  proceed- 
ings herein  upon  which  said  order  and  decree  was  made 
be  forthwith  transcribed  to  the  said  Circuit  Court  of 
Appeals. 

It  is  further  ORDERED  that  the  bond  on  appeal  be 
fixed  at  a  sum  of  five  hundred  dollars. 

Dated  at  Spokane,  Washington,  this  11th  day  of  Sep- 
tember, 1911. 

(Signed)     FRANK   H.  RUDKIN,  Judge. 

Endorsements : 

Order  allowing  Appeal. 

Filed  October  2nd,  1911. 

FRANK  C.  NASH,  Clerk. 


In  the  Circuit  Court  of  the  United  States,  for  the  Eastern 

District  of  Washington,  Eastern  Division. 
UNITED   STATES   OF   AMERICA, 

Plaintiff, 
vs. 
MULTNOMAH  MINING,  MILLING  AND  DEVELOP- 
MENT COMPANY, 

Defendant. 
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BOND. 
KNOW  ALL  MEN  BY  THESE  PRESENTS,  that 
we,  the  Multnomah  Mining,  Milling  and  Development 
Company,  a  corporation,  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  Washington, 
as  principal,  and  the  Fidelity  &  Deposit  Company,  of 
Maryland,  a  surety  bonding  company,  authorized  to  do 
business  in  the  State  of  Washington,  and  under  the  fed- 
eral laws,  are  held  and  firmly  bound  unto  the  United 
States  of  America  in  the  full  and  just  sum  of  Five  Hun- 
dred ($500.00)  Dollars,  to  be  paid  to  the  said  United 
States  of  America,  its  United  States  District  Attorney 
or  United  States  Treasurer,  to  which  payment  well  and 
truly  to  be  made  we  bind  ourselves,  our  successors,  ad- 
ministrators and  assigns,  jointly  and  severally,  by  these 
presents, 

WHEREAS,  lately  at  a  circuit  court  of  the  United 
States  for  the  Eastern  District  of  Washington,  Eastern 
Division,  in  a  suit  depending  in  said  court,  between  the 
United  States  of  America,  plaintiff,  and  the  Multnomah 
Mining,  Milling  and  Development  Company,  a  corpora- 
tion, defendant,  a  decree  was  rendered  against  the  Mult- 
nomah Mining,  Milling  and  Development  Company,  and 
the  said  Multnomah  Mining,  Milling  and  Development 
Company  having  obtained  an  appeal,  and  filed  a  copy 
thereof  in  the  office  of  the  Clerk  of  said  court,  to  reverse 
the  decree  in  the  aforesaid  suit,  and  a  citation  directed 
to  the  said  United  States  of  America,  citing  and  admon- 
ishing it  to  be  and  appear  at  a  session  of  the  United 
States  Circuit  Court  of  Appeals,  for  the  Ninth  Circuit, 
to  be  holden  at  the  City  of  San  Francisco,  State  of  Cali- 
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fornia,  in  said  Circuit  on  the day  of , 

1912,  having  been  issued. 

Now,  therefore,  the  condition  of  the  above  obligation 
is  such,  that  if  the  Multnomah  Mining,  Milling  and  De- 
velopment Company  shall  prosecute  its  appeal  to  effect 
and  shall  answer  all  damages  and  costs  imposed  if  it 
fails  to  make  its  plea  good,  then  the  above  obligation  to 
be  void ;  else  to  remain  in  full  force  and  virtue. 

Sealed  with  our  seals  and  dated  this  2nd  day  of 
October,  the  year  of  our  Lord  one  thousand  nine  hun- 
dred and  eleven. 

(Signed)     MULTNOMAH    MINING,    MILLING 
&  DEVELOPMENT  CO. 

By  DR.  F.  0.  HUDNUTT, 

General  Manager. 
Sealed  and  delivered  in  the  presence  of : 

(Signed)     M.    B.    BUSHNELL, 
(Signed)     M.   A.   CAMPBELL. 
Approved  by : 

(Signed)     FRANK  H.  RUDKIN, 

U.  S.  District  Judge. 
Dated  this  2nd  day  of  October,  1911. 
Endorsements : 
Appeal  Bond. 
Filed  Oct.  2, 1911. 

FRANK  C.  NASH,  Clerk. 
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In  the  Circuit  Court  of  the  United  States,  forUe  Eastern 

District  of  Washington,  Eastern  Division. 
UNITED   STATES   OF   AMERICA, 

Complainant, 

vs. 
MULTNOMAH  MINING,  MILLING  AND  DEVELOP- 
MENT COMPANY, 

Defendant. 

CITATION  (Lodged  Copy). 

The  President  of  the  United  States,  to  the  United 
States  of  America,  the  complainant  above  named : 

You  are  hereby  cited  and  admonished  to  be  and  appear 
at  the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  to  be  held  at  the  City  of  San  Francisco, 
in  the  State  of  California,  within  Thirty  (30)  days  from 
the  date  of  this  writ,  pursuant  to  an  appeal  filed  in  the 
Clerk's  office  of  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Washington,  Eastern  Divi- 
sion, wherein  the  Multnomah  Mining,  Milling  and  De- 
velopment Company,  a  corporation,  are  appellants,  and 
the  United  States  of  America,  is  respondent,  to  show 
cause,  if  any  there  be,  why  the  judgment  in  said  appeal 
mentioned  should  not  be  corrected  and  speedy  justice 
should  not  be  done  to  the  parties  in  that  behalf. 

Witness  the  Honorable  EDWARD  D.  WHITE,  Chief 
Justice  of  the  Supreme  Court  of  the  United  States  of 
America,  this  3rd  day  of  October,  A.  D.  1911,  and  of  the 
Independence  of  the  United  States  the  one  hundred  and 
thirty-fifth. 

(Seal.)  (Signed)     FRANK  H.  RUDKIN, 

United  States  District  Judge. 
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Attest:    FRANK  C.  NASH, 

Clerk  of  said  Court. 
Endorsements : 
Citation  (Lodged  Copy). 
Filed  Oct.  2nd,  1911. 

FRANK  C.  NASH,  Clerk. 


In  the  CircuU  Court  of  the  United  States,  for  the  Eastern 

District  of  Washington,  Eastern  Division. 
UNITED   STATES   OF   AMERICA, 

Plaintiff, 
vs. 
MULTNOMAH  MINING,  MILLING  AND  DEVELOP- 
MENT COMPANY, 

Defendant. 
ORDER. 
Upon  motion  of  the  appellant  it  is  hereby  ordered  that 
the  exhibits  filed  in  the  trial  of  the  above  entitled  cause 
in  the  United  States  Circuit  Court,  be  by  the  Clerk  of 
the  said  Court  transmitted  with  the  transcript  on  appeal 
to  the  United  States  Circuit  Court  of  Appeals,  at  San 
Francisco,  California. 

(Signed)     FRANK   H.  RUDKIN,  Judge. 
Endorsements : 

Order  to  send  Original  Exhibits. 
Filed  October  19,  1911. 

FRANK  C.   NASH,   Clerk. 
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In  the  Distridt  Court  of  the  United  States,  Eastern  Dis- 
trict of  Washington,  Northern  Division. 

UNITED   STATES   OF   AMERICA, 

Complainant, 

vs. 
MULTNOMAH  MINING,  MILLING  AND  DEVELOP 
MENT  COMPANY,  a  corporation, 

Defendant. 

NO.  1317. 

PRAECIPE  FOR  TRANSCRIPT  OF  RECORD 

ON  APPEAL. 

To  the  Clerk  of  the  above-entitled  Court : 

You  will  please  make  a  transcript  of  the  record  for 
use  on  appeal  in  the  above-entitled  cause  as  follows: 

1.  Bill  of  Complaint. 

2.  Answer  to  Bill  of  Complaint. 

3.  Replication. 

4.  Opinion  of  the  Court  on  the  Merits. 

5.  Final  Decree. 

6.  Petition  for  Appeal. 

7.  Order  Allowing  Appeal. 

8.  Assignment  of  Errors. 

9.  Bond  on  Appeal. 

10.  Original  Citation  issued  in  said  Cause. 

11.  Deposition  of  Arthur  J.  Collier. 

12.  Testimony  on  file  in  said  Cause. 

13.  Order  to  send  to  C.  C.  A.  Original  Exhibits. 

14.  Stipulation  dated  Oct.  27,  1911,  extending  time  for 
printing  record  60  days. 

15.  Stipulation  dated  Jan.  2,  1912,  extending  time  for 
printing  record  for  90  days. 
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16.  Stipulation  dated  April  1,  1912,  extending  time 
for  printing  record  to  August  10,  1912. 

17.  Stipulation  extending  time  for  printing  record  to 
October  30, 1912,  dated  September  9,  1912. 

18.  Stipulation  extending  time  for  printing  record 
until  December  31,  1912,  dated  October  30,  1912. 

19.  Stipulation  extending  time  for  printing  record  to 
January  30,  1913,  dated  December  30,  1912. 

20.  Stipulation  extending  time  for  printing  record 
until  March  15,  1913,  dated  January  23,  1913. 

(Signed)     A.  G.  ELSTON, 
Solicitor  for  Defendant. 
Endorsements : 

Praecipe  for  Transcript  of  the  Record. 
Filed  October  2,  1911. 

FRANK  C.  NASH,  Clerk. 


No.  1317. 
In  the  District  Court  of  the  United  States,  Eastern  Dis- 
trict of  Washington,  Northern  Division. 
UNITED  STATES  OF  AMERICA, 

Complaifiant, 
vs. 
MULTNOMAH  MINING,  MILLING  AND  DEVELOP- 
MENT COMPANY,  a  Corporation, 

Defendant. 
CLERK'S    CERTIFICATE    TO    TRANSCRIPT    OF 

RECORD. 
UNITED  STATES  OF  AMERICA, 


.  ss 
Eastern  District  of  Washington, 

I,  W.  H.  HARE,  Clerk  of  the  District  Court  of  the 


882  United  States  of  America  vs. 

United  States  for  the  Eastern  District  of  Washington, 
do  hereby    certify    the   foregoing   printed   pages,  num- 
bered from  one  to  881  inclusive,  to  be  a  full,  true,  cor- 
rect and  complete  copy  of  so  much  of  the  record,  papers 
and  other  proceedings  as  called  for  by  the  appellant  in 
his  praecipe  for  a  transcript  of  the  record  herein  as  the 
same  appears  on  page  880  of  this  printed  record,  and 
as  the  same  remain  of  record  and  on  file  in  the  office 
of  the  Clerk  of  said  District  Court,  and  that  the  same 
constitute  the  record  on  appeal    from   the   order,  judg- 
ment and  decree  of  the  Circuit  Court    of    the   United 
States  for  the  Eastern  District  of  Washington,  Eastern 
Division,  now  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  Washington,  Northern  Divi- 
sion, to  the  Circuit  Court  of  Appeals  for  the  Ninth  Judi- 
cial Circuit,  San  Francisco,  California. 

I  further  certify  that  I  hereto  attach  and  herewith 
transmit  the  original  Citation  issued  in  this  cause. 

I  further  certify  that  the  cost  of  preparing,  certify- 
ing and  printing  the  foregoing  transcript  is  the  sum  of 
$906.55  ,  and  that  the  same  has  been  paid  to  me  by 
A.  G.  Elston,  Esquire,  attorney  for  the  defendant  and 

appellant. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  at  Spo- 
kane, in  said  District,  this  28th  day  of  February,  1913. 

(Signed)  W.  H.  HARE, 
(Seal)  Clerk, 
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MULTNOMAH  MINING.  MILLING  AND  DEVELOP- 
MENT COMPANY,  a  Corporation, 

Appellant^ 
vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 


Brief  of  Appellant 


Upon  Appeal  from,  the  United  States  District  Court 

for  the  Eastern  District  of  Washington, 

North  Division. 


A.  G.  ELSTON,  Peyton  Building,  Spokane,  Washington, 

Solicitor  for  Appellant, 

OSCAR  CAIN,  United  States  District  Attorney,  Federal 
Building,  Spokane,  Washington, 

and 

EDMUND  J.  FARLEY,  Assistant  United  States  District 
Attorney,  Federal  Building,  Spokane,    Washington, 

Solicitors  for  Appellee. 
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No.. 


IN  THE 


Ms  Q[(uil  (ourt  of  Appeals 


FOR  THE 
NINTH  CIRCUIT 


MULTNOMAH  MINING.  MILLING  AND  DEVELOP- 
MENT COMPANY,  a  Corporation, 

Appellant^ 


vs. 
UNITED  STATES  OF  AMERICA, 


Appellee. 


Brief  of  Appellant 


upon  Appeal  from  the  United  States  District  Court 

for  the  Eastern  District  of  Washington, 

Morth  Division. 


STATEMENT    OF    CASE. 

This  is  an  appeal  by  the  Multnomah  Mining,  Milling 
&  Development  Company  from  a  final  decree  of  the 
United  States  District  Court  for  the  Eastern  District 
of  Washington,  Northern  Division,  in  a  suit  brought  by 
the  United  States,  to  cancel  two  certain  patents  issued 
by  the  United  States  to  the  Multnomah  Mining,  Milling 
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&  Development  Company,  for  the  Peabody  and  Wick- 
man  placer  mining  claims,  on  the  grounds  of  misrepre- 
sentation and  fraud  on  the  part  of  the  company  in 
securing  title  thereto.  The  lands  involved  in  this  suit 
are  located  at  the  confluence  of  the  Nespelem  and  Co- 
lumbia Rivers,  on  the  south  half  of  the  Colville  Indian 
Reservation,  in  Okanogan  County,  Washington,  and 
contain  an  acreage  of  approximately  two  hundred  and 
fifty-seven  and  a  fraction  acres. 

The  Peabody  placer  claim,  contains  an  area  of  one 
hundred  and  fifty-seven  and  a  fraction  acres  and  lies 
on  both  sides  of  the  Nespelem  River  from  a  point  near 
its  confluence  with  the  Columbia  River  (Exhibit  No.  4) 
up  the  river  for  a  distance  of  about  one  mile. 

The  east  end  of  this  claim  is  rocky  and  the  river  at 
the  extreme  east  end  has  a  considerable  fall  at  a  point 
just  above  where  improvement  No.  3,  a  ditch,  leaves  the 
river. 

The  Wickman  placer,  joins  the  Peabody  on  the  north, 
and  west  and  extends  toward  the  eastern  end  of  the  Pea- 
body, as  far  as  corner  No.  2  of  the  Peabody.  North  of 
the  Wickman  placer  is  a  rocky  bluff  or  hill  sloping  up- 
ward from  the  Peabody  placer  at  about  45  degrees  or 
more. 

The  surface  of  the  two  claims  lie  from  ten  to  seventy- 
five  feet  above  the  low  water  level  of  the  Columbia. 
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The  Nespelem  River,  before  it  enters  the  Peabody 
claim,  flows  for  miles  through  a  crystalline  and  highly 
mineralized  country,  bearing  gold  among  other  min- 
erals, and  scattered  through  the  country  through  which 
it  flows  are  numerous  quartz  claims  which  have  been 
established  and  worked  for  years,  and  shipping  ore, 
which  mines  carry  gold  among  other  minerals. 

The  Columbia  River,  which  flows  past  these  claims  on 
the  southwest  and  has  for  years  been  known  as  a  gold 
bearing  stream  and  has  long  been  mined  by  Chinamen 
and  others  for  its  placer  gold. 

These  claims  were  located  under  the  placer  laws  of 
the  United  States  in  the  year  of  1901  and  1902,  that  is, 
the  Peabody  was  located  in  the  year  of  1901  and  the 
Wickman  in  the  year  of  1902. 

The  Government  charges  that  said  locations  and  each 
of  them  were  false  and  fraudulent,  and  that  the  patents 
issued  therefor  by  the  United  States  were  secured  by 
reason  of  the  false  and  fraudulent  representations  of 
the  company,  in  this,  "That  the  said  alleged  mineral 
claims  did  not,  at  the  time  of  location,  or  at  the  time  the 
application  for  patent  therefor,  was  made,  contain 
deposits  of,  or  any  gold."  This  is  denied  by  the  com- 
pany and  upon  this  charge  by  the  United  States  and 
the  denial  of  the  company  issue  was  formed.  The  tes- 
timony was  taken  before  a  master  and  from  the  testi- 
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mony  so  taken  the  court  found  for  the  United  States 
as  follows; 

DECREE. 

This  cause  came  on  to  be  heard  on  the day  of 

May,  A.  D.  1911,  upon  the  report  of  B.  B.  Adams,  Ex- 
aminer heretofore  appointed  by  this  Court  to  take,  tran- 
scribe and  report  the  evidence  and  testimony  in  said 
case,  and  the  Court  having  read  and  considered  said 
evidence  and  the  briefs  of  counsel  for  the  respective 
parties  hereto  and  being  fully  advised  in  the  premises, 
it  is 

ORDERED,  ADJUDGED  AND  DECREED,  as  fol- 
lows, to-wit: 

That  those  certain  patents  (being  described  in  the  bill 
of  complaint  herein),  issued  to  the  defendant  Mult- 
nomah Mining,  Milling  and  Development  Company,  a 
corporation,  by  the  complainant.  United  States  of  Amer- 
ica, on  or  about,  respectively: 

July  10,  1902  {October  31, 1904),  covering  and  purport, 
ing  to  convey  the   following  described  premises,  to-wit : 

The  italics  are  ours. 

Beginning  at  corner  No.  1,  identical  with  corner  No. 
1  of  the  location.  A  pine  post  41/2  feet  long,  41/2  inches 
square,  set  2  feet  in  the  ground,  with  mound  of  earth, 
scribed  1-680  U.  S.  L.  M.  No.  1,  Moses  Mining  District. 
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Bears  south  26  degrees  4'  east  115.95  feet.  Thence  N. 
73  degrees  43'  W.  V.  22  degrees  15'  E.  17 '6.  To  Cor. 
No.  2.  A  Cottonwood  post  4i/^  feet  long,  4l^  inches 
square.  Thence  N.  59  degrees  46'  W.  3572.  To  Cor.  No. 
3.  A  cedar  post  414  feet  long,  4i^  inches  square.  Thence 
S.  48  degrees  30'  W.  1782.5.  To  Cor.  No.  4,  a  cedar  post 
41/^  feet  long,  4I/2  inches  square.  Thence  S.  85  degrees 
03'  E.  291.2.  To  Cor.  No.  5.  A  cedar  post  41/2  feet  long, 
41/^  inches  square.  Thence  S.  6  degrees  42'  E.  150.  In- 
tersect north  bank  Nespelem  River  1000.  Intersect 
south  bank  Nespelem  River  1007.0.  To  Co.  No.  6.  A 
fir  post  41/^  feet  long,  4i/^  inches  square.  Thence  N.  88 
degrees  34'  E.  2678.  To  Cor.  No.  7.  A  cedar  post  41/2 
feet  long,  4l^  inches  square.  The  northwest  comer  of 
Eliza  Ricard's  fence,  bears  S.  75  degrees  west  2.5  feet. 
Thence  S.  75  degrees  43'  E.  2687.8.  To  Cor.  No.  8.  A 
post  41/^  feet  long,  4i/^  inches  square.  Thence  N.  37  de- 
grees 35'  E.  470.  Intersect  south  bank  of  Nespelem 
River  .510.  Intersect  north  bank  of  Nespelem  River 
652.7.  To  Cor  No.  1  and  place  of  beginning,  containing 
157.173  acres.  The  above  described  premises  being 
known  and  designated  as  the  ''Peabody  Placer"  mining 
claim.  The  name  of  the  adjoining  claims  are  the  Wick- 
man  placer  on  the  north  and  west,  and  an  unknown  lode 
claim  on  the  east. 

June  14,  1902,  covering  and  purporting  to  convey  the 
following  described  premises,  to-wit: 
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Beginning  at  comer  No.  1,  identical  with  Cor.  No.  2, 
Peabody  Placer  Survey  No.  680.     Multnomah,  Mining, 
Milling  &  Development  Company,  claimant.     A  cotton- 
wood  post  41/2  in.  sqr.,  21/0  ft.  above  ground,  with  mound 
of  earth  scribed  1-686  in  addition  to  the  original  mark- 
ings, U.  S.  L.  M.  No.  1,  Moses  Mining  District,  bears  S. 
71  degrees  30"  E.  1816  feet.    No  bearing  objects  avail- 
able.   S.  E.  Log.  Cor.  identical  with  corner  No.  1,  Survey 
No.  680  and  corner  No.  2,  Survey  No.  680.    A  post  41/2 
in.  sqr.,  21/2  feet  above  ground,  set  in  mound  of  earth 
N.  E.  Loc.  Cor.  No.  1  bears  N.  26  E.  382  feet.    Thence 
N.  50  5'  W.  Var.  2214  E.  6481.08.     To  Cor.  No.  2.    A 
granite  stone  6"-9"-24'  long  set  12    inches    in    ground, 
chiseled  2-686.    Thence  S.  44  48'  W.  600.    To  Cor.  No.  3. 
A  cedar  post  41/0  in.  sq.,  41^4  feet  long,  set  2  feet  in  the 
ground,  scribed  3-686.    Thence  S.  30  58'  E.  3028.71.    To 
Cor.  No.  4  on  line  3-44  Survey  No.  680  at  N.  48  30'  E. 
782.5  feet  from  Cor.  No.  4.    A  cedar  post  41/2  in.  sq.,  41/2 
feet  long,  set  2  feet  in  the  ground.     Thence  N.  48  30'  E. 
along  line  4-3  Survey  Number  680  Peabody  Placer,  1000. 
To.  Cor.  No.  5.     Identical  with   Cor.    No.    3.      Survey 
Number  680.    A  cedar  post  41/2  in.  sq.,  41/2  feet  long  set 
in  the  ground  with    mound    of    earth,    scribed    5-686. 
Thence  S.  59  46'  E.     Along  line  3-2,  Survey  No.  680, 
2050.    Intersect  ditch  4  feet  wide.    Course  50'  W.  3572. 
To  Cor.  No.  1  and  place  of  beginning  containing  99.540 
acres;  said  above  described  premises  being  known  and 
designated   as    the   ''Wickman   Placer"   mining   claim. 
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The  name  of  the  adjoining  claim  is  the  Peabody  Placer, 
Survey  No.  680,  on  the  south.  This  claim  is  located 
about  three  miles  south  of  the  Nespelem  postoffice, 
Okanogan  County,  Washington.  Adjoining  claim  is  the 
Peabody  Placer  on  the  south; 

Are,  and  each  of  said  above  described  patents  is  void 
and  of  no  force  or  effect,  and  they  are,  and  each  of  them 
is,  canceled,  set  aside  and  held  for  naught,  and  the  cloud 
on  complainant's  title  to  said  lands,  real  estate  and 
premises  occasioned  thereby  is  hereby  cleared;  and  it 
is  further 

ORDERED,  ADJUDGED  AND  DECREED  that  said 
defendant,  nor  any  person  or  corporation  acquiring  any 
right,  title  or  interest  in  and  to  said  lands  subsequent 
to  the  filing  of  the  lis  pendens  herein,  to-wit,  March  14, 
1908,  has  any  right,  title,  interest  or  estate  in  said  lands, 
real  estate  and  premises,  nor  in  any  part  or  parcel 
thereof,  and  that  the  complainant,  the  United  States 
of  America,  is  the  owner  of,  and  entitled  to  the  posses- 
sion of,  said  lands,  real  estate  and  premises,  and  each 
and  every  part  and  parcel  thereof,  the  same  being  sit- 
uate in  the  Moses  Mining  District,  Okanogan  County, 
Washington,  at  the  point  where  the  Nespelem  River  joins 
the  Columbia  River: 

That  the  complainant  do  have  and  recover  from  the 
defendant  its  costs  and  disbursements  herein  incurred. 

Done  in  open  Court  this  17th  day  of  July,  A.  D.  1911. 
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OPINION. 

Rudkin,  District  Judge.  This  is  a  suit  in  equity  by 
the  Government  to  set  aside  the  patents  for  the  ''Pea- 
body"  and  ''Wickman"  placer  claims,  situate  in  the 
Moses  Mining  District  of  Okanogan  County,  Washing- 
ton, on  the  ground  that  the  claims  do  not  contain  de- 
posits of  gold,  and  that  the  patents  were  obtained 
through  false  and  fraudulent  representations.  The 
history  of  the  two  claims  is  as  follows : 

The  Peabody  placer,  containing  157.173  acres  was  first 
located  on  the  16th  day  of  June,  1901,  by  F.  0.  Hudnutt 
and  seven  others ;  the  location  notice  was  filed  for  record 
in  the  ofl&ce  of  the  County  Auditor  of  Okanogan  County 
on  the  8th  day  of  July,  1901 ;  the  claim  was  relocated  on 
the  first  day  of  July,  1902,  by  the  defendant  company,  as 
successor  in  interest  to  the  original  locators ;  the  notice 
of  relocation  was  filed  for  record  in  the  same  office  on 
the  10th  day  of  July,  1902;  application  for  patent  was 
filed  in  the  local  land  office  at  Waterville  on  the  26th 
day  of  November,  1902;  the  Receiver's  final  receipt  or 
certificate  of  entry  was  issued  on  March  11th,  1903, 
and  patent  was  issued  by  the  complainant  on  the  31st 
day  of  October,  1904. 

The  Wickman  claim,  containing  99.540  acres,  was  lo- 
cated by  T.  B.  Early  and  four  others  on  the  14th  day  of 
June,  1902;  the  location  notice  was  filed  for  record  in 
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the  office  of  the  County  Auditor  of  Okanogan  County 
on  the  3rd  day  of  July,  1902 ;  application  for  patent  was 
filed  in  the  land  office  at  Waterville  by  the  defendant  as 
successor  in  interest  to  the  original  locators,  on  the  26th 
day  of  October,  1902;  the  Eeceiver's  final  receipt  or 
certificate  of  entry  was  issued  March  11th,  1903,  and 
patent  was  issued  by  the  complainant  on  the  31st  day 
of  October,  1904. 

The  rules  of  law  governing  suits  of  this  kind  are  well 
settled  and  no  useful  purpose  would  be  subserved  by  a 
review  of  the  voluminous  conflicting  testimony  taken 
before  the  Special  Master.  Four  witnesses  examined  the 
claims  at  the  instance  of  the  complainant,  and  their  tes- 
timony shows  that  the  claims  contain  no  deposits  of 
gold,  but  are  chiefly  and  highly  valuable  for  other  pur- 
poses. On  the  other  hand  seven  witnesses  for  the  de- 
fendant have  testified  that  they  have  found  gold  in  con- 
siderable and  paying  quantities  on  all  parts  of  these 
claims,  and  I  might  add,  at  many  other  points  covering 
a  wide  range  in  that  vicinity.  It  is  a  significant  fact,  how- 
ever, that  although  more  than  eight  years  have  elapsed 
between  the  date  of  the  original  location  of  the  Pea- 
body  claim  and  the  date  of  the  last  hearing  before  the 
Master,  the  net  result  of  all  mining  operations  on  the 
two  claims  is  a  few  fine  particles  of  gold  in  two  or  three 
small  phials  containing  water  and  black  sand.  The 
claims  extend  for  more  than  a  mile  on  either  side  of  the 
Nespelem  river  from  its  confluence  with  the  Columbia 
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to  a  point  above  the  falls;  in  crossing  them  the  river 
falls  upwards  of  one  hundred  and  fifty  feet,  and  the 
claims  are  valuable  for  both  power  and  agricultural 
purposes. 

After  considering  fully  the  location  and  character  of 
the  claims  the  haste  with  which  they  were  passed  to 
patent,  their  almost  entire  abandonment  since  that  time, 
and  all  the  facts  and  surrounding  circumstances,  I  am 
fully  convinced  that  the  claims  were  initiated  and  per- 
fected in  fraud  of  the  rights  of  the  complainant,  and 
equity  and  good  conscience  demand  that  patents  so  ob- 
tained should  be  set  aside  and  annulled.  Let  a  decree 
be  entered  accordingly. 

ASSIGNMENT  OF  EBRORS. 

And  now  on  the  9th  day  of  September,  1911,  comes  the 
said  defendant  by  A.  G.  Elston,  its  solicitor,  and  says: 
That  the  decree  in  said  cause  is  erroneous  and  against 
the  just  rights  of  said  defendant  for  the  following 
reasons : 


Because  the  evidence  shows  that  title  in  and  to  the 
Peabody  and  Wickman  placer  claims  was  initiated  and 
perfected  in  good  faith  in  the  manner  and  in  accordance 
with  the  mining  laws  and  the  rules  and  regulations  of 
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the  Department  of  the  Interior  governing  the  acquisi- 
tion of  title  to  public  lands  valuable  for  their  deposits. 

II. 

Because  the  evidence  showed,  that  the  said  placer 
claims  were  appropriated  from  the  public  domain,  sub- 
ject to  entry  under  the  mining  laws  and  the  rules  and 
regulations  governing  the  appropriation  of  lands  valu- 
able for  placer  deposits,  in  good  faith  for  the  gold 
therein  contained. 

III. 

Because  the  evidence  showed  that  a  bona  fide  discov- 
ery of  gold  in  sufficient  quantity  to  warrant  a  reasonable 
prudent  man  in  expending  his  time  and  money  in  the 
development  of  the  placer  claims  had  in  truth  and  in 
fact  been  made  prior  to  the  application  for  United  States 
patent  thereto. 

IV. 

Because  the  evidence  showed  that  since  patent  to  the 
said  placer  claims  were  secured  from  the  United  States 
Government  the  plaintiff  has  been  as  diligent  as  !its 
financial  conditions  would  permit  and  the  magnitude  of 
the  prospect  allow  under  its  financial  circumstances,  in 
the  development  of  the  said  placer  claims  in  the  manner 
in  which  they  will  have  to  be  developed,  that  is,  by 
hydraulic  placer  mining. 
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V. 

Because  the  preponderance  of  the  evidence  clearly 
shows  that  the  claims  do  contain  deposits  of  gold  and 
are  highly  valuable  for  their  deposit  of  placer  gold. 

VI. 

Because  the  Court  erred  in  finding  that  the  net  result 
of  all  mining  operations  of  the  two  claims  were  a  few 
particles  of  fine  gold  in  two  or  three  small  vials  con- 
taining water  and  black  sand. 

VII. 

Because  the  Court  erred  in  finding  that  the  claims  are 
chiefly  valuable  for  power  and  agricultural  purposes. 

vin. 

Because  the  Court  erred  in  concluding,  from  the  loca- 
tion and  character  of  the  claims  and  the  haste  to  which 
they  were  pressed  to  patent,  that  the  claims  were  initi- 
ated and  perfected  in  fraud  of  the  rights  of  complainant. 

IX. 

Because  the  Court  erred  in  finding  that  the  claims  had 
been  almost  entirely  abandoned  since  patent. 
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X. 

Because  the  Court  erred  in  finding  that  equity  and 
good-  conscience  demanded  that  patents  obtained  should 
be  set  aside  and  annulled. 

XI. 

Because  the  Court  erred  in  that  it  did  not  hold  that 
the  complainant  had  failed  by  the  preponderance  of 
evidence  to  prove  that  the  Multnomah  Mining,  Milling 
and  Development  Company  had  defrauded  complainant 
of  said  lands  or  that  there  was  any  fraud  perpetrated 
or  attempted  to  be  perpetrated  upon  the  United  States 
by  defendant. 

XII. 

Because  the  Court  erred  in  not  finding  that  there  was 
an  actual  discovery  of  gold  on  the  claims. 

XIII. 

Because  the  Court  erred  in  not  finding  that  the  ground 
covered  by  the  patents  sought  to  be  cancelled  was  min- 
eral in  character  and  valuable  for  its  placer  deposits. 

XIV. 

Because  the  Court  erred  in  not  finding  that  the  title 
of  the  defendant  in  and  to  said  placer  claims  were  initi- 
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ated  and  perfected  in  good  faith  in  accordance  with  the 
mining  laws  and  the  rules  and  regulations  of  the  De- 
partment of  the  Interior. 

XV. 

Because  the  Court  erred  in  not  dismissing  the  bill  of 
complainant. 

WHEREFORE,  the  defendant  prays  that  said  decree 
be  reversed  and  that  the  said  Court  be  directed  to  dis- 
miss the  bill  of  complainant  herein. 

ARGUMENT. 

THE  FIRST,  SECOND,  THIRD,  FOURTH  AND 
FIFTH  ASSIGNMENTS  OF  ERROR  MAY  WELL 
BE  GROUPED  AND  CONSIDERED  TOGETHER, 
UNDER   THE   HEAD: 

WAS  THERE  AN  ACTUAL  BONA  FIDE  DIS- 
COVERY OF  PLACER  GOLD  UPON  THESE  LANDS 
AND  WAS  THERE  SUCH  INDICATIONS  OF  MIN- 
ERAL AS  WOULD  WARRANT  A  REASONABLY 
PRUDENT  MAN  IN  EXPENDING  HIS  TIME  AND 
MONEY  WITH  THE  EXPECTATION  OF  FINDING 
GOLD? 

We  submit  that  the  testimony  of  defendant's  wit- 
nesses conclusively  show  such  to  be  the  fact.  In  this  con- 
nection partixjular  attention  is  invited  to  the  testimony 
of  witnesses  Gilfillen,  Kroll,  White  and  Armstrong  on 
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behalf  of  the  appellant,  which  testimony  is  hereafter 
analyzed  and  discussed  in  connection  with  the  testimony 
of  the  witness  of  the  Government. 

ASSIGNMENT  OF  ERROR  NO.  6. 

The  Court  evidently  reached  an  erroneous  conclusion 
considering  the  testimony  of  witness  Kroll,  who  gave 
into  court  defendant's  Exhibit  "U"  for  the  purpose  of 
showing  the  character  and  not  the  quantity  of  gold  taken 
from  its  placer  claims.  (See  Record,  page  834  et  seq.) 
While  it  may  be  true  that  the  claims  have  not  yielded  a 
profit  in  gold,  such  could  not  be  expected,  as  according 
to  the  testimony  of  Armstrong,  a  civil  and  mining 
engineer  of  long  experience,  an  expenditure  of  large 
sums  of  money  is  first  essential  in  the  installation  of 
hydraulicking  machinery  before  profitable  mining  opera- 
tion can  be  carried  on,  and  as  appears  from  the  testi- 
mony of  witness  Early  and  others,  on  behalf  of  the  de- 
fendant, hereinafter  considered,  funds  for  the  installa- 
tion of  such  machinery  were  not  available. 

Mining  history  has  shown  that  the  development  of  a 
paying  mine  is  a  slow  process.  A  little  has  to  be  done 
from  time  to  time  as  the  company  or  individual  secures 
the  necessary  funds,  adding  to  what  has  been  previously 
done  until  such  time  as  work  can  be  carried  on  uninter- 
rupted and  with  profit.  If  it  were  necessary  that  a 
paying  mine  should  be  developed  before  patent  therefor 
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would  be  issued  by  the  Government,  and  if  the  absence 
of  a  paying  mine  was  sufficient  for  the  cancellation  of 
patents,  the  mineral  wealth  of  the  United  States  would 
forever  remain  concealed. 

All  that  the  law  requires  for  a  valid  discovery,  is  such 
an  indication  of  mineral  as  would  warrant  a  reasonably 
prudent  man  in  going  ahead  in  an  endeavor  to  find  min- 
eral in  paying  quantities  and  an  individual  or  company 
is  entitled  under  the  law  to  have  its  mining  locations 
patented  to  it,  when  it  has  shown  a  valid  discovery  and 
the  requisite  amount  of  development. 

ASSIGNMENT  OF  ERKOE  NO.  7. 

WERE  THE  CLAIMS  VALUABLE  BECAUSE 
OF  WATER  POWER  POSSIBILITIES  OR  FOR 
AGRICULTURAL  PURPOSES? 

The  testimony  of  Howland  Stevenson,  a  witness  ex- 
amined in  behalf  of  the  Government,  shows  that  the 
water  power  possibilities  has  fatal  limitations  for  on 
page  786,  he  says  "the  river  gets  dry  or  nearly  dry  a 
certain  portion  of  the  year"  (Rec.  786).  His  testimony 
is  hereinafter  considered  at  length  and  when  taken  in 
connection  with  the  testimony  of  witness  Armstrong  on 
behalf  of  the  defendant  company  conclusively  shows  that 
so  far  as  the  water  power  value  of  the  claims  are  con- 
cerned it  is  practically  of  little  value,  excepting  in  con- 
nection with  the  mining  claims  of  the  company,  so  also 
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the  finding  that  the  claims  were  valuable  for  agricul- 
tural purposes.  It  is  conclusively  shown  by  the  testi- 
mony as  hereinafter  set  forth  that  these  claims,  the  Pea- 
body  especially,  were  cut  up  in  gullies,  were  rolling  and 
had  a  very  light  soil,  not  susceptible  of  cultivation. 
Even  admitting  that  there  was  situate  on  the  claims  a 
valuable  water  power  and  that  the  claims  had  agricul- 
tural values,  such  admissions  do  not  change  the  situa- 
tion in  any  way  if  the  land  is  valuable  for  its  placer 
gold. 

In  the  case  of  United  States  v.  Iron,  Silver  Mining 
Company  (128  U.  S.  685),  the  Supreme  Court,  speaking 
through  Justice  Field,  said: 

**It  may  be,  as  contended,  that  Stevens  was  moved 
in  his  advice  to  Sawyer  as  much  by  the  existence  of 
valuable  growth  of  timber  on  the  land  as  by  the 
existence  of  gold  in  the  ground,  and  that  the  timber 
could  be  advantageously  used  by  the  Iron,  Silver 
Mining  Company.  If  such  were  the  fact,  it  would 
not  affect. the  applicant's  claim  to  a  patent.  Prob- 
ably in  a  majority  of  cases  where  a  placer  claim  is 
located,  other  matters  than  the  existence  of  valu- 
able deposits  of  mineral  enter  into  the  estimate  of 
its  worth.  Its  accessibility  to  places  where  supplies 
and  medical  attendance  can  be  obtained  for  the  men 
engaged  in  working  upon  it,  and  timber  secured  to 
support  the  drifting  or  tunnelling  which  may  be 
necessary;  the  facility  with  which  water  can  be 
brought  to  wash  the  mineral  from  the  earth,  sand 
or  gravel,  with  which  it  may  be  mingled;  and  the 
uses  to  which  the  land  may  be  subjected  when  the 
claim  is  exhausted,  may  be  proper  subjects  of  con- 
sideration. A  prudent  miner  acting  wisely  in  taking 
up  a  claim,  whether  for  a  placer  mine  or  for  a  lode 
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or  vein,  would  not  overlook  such  circumstances  and 
tliey  may  in  fact  control  his  action  in  making  the 
location.  If  the  land  contains  gold  or  other  valu- 
able deposits  in  loose  earth,  sand  or  gravel,  which 
can  be  secured  with  profit,  that  fact  will  satisfy  the 
demand  of  the  government  as  to  the  character  of 
the  land  as  placer  ground,  whatever  the  incidental 
advantages  it  may  offer  to  the  applicant  for  a 
patent." 

This  case  presents  a  great  many  facts  similar  to  the 
facts  in  issue  in  the  case  at  bar  and  the  attention  of 
the  Court  is  particularly  invited  thereto. 

ASSIGNMENTS  OF  ERROR  NOS.  VIII,  IX,  AND 
X  MAY  ALSO  WELL  BE  GROUPED  AND  CON- 
SIDERED TOGETHER. 

It  should  not  be  held  against  a  company  as  indicating 
the  value  of  or  non-value  of  lands  acquired  under  min- 
eral laws,  that  patent  is  secured  with  more  than  ordi- 
nary urgency,  for  under  the  law,  after  patent  is  secured, 
further  expenditure  of  money  in  assessment  work  is 
not  necessary  and  the  company  or  individual  can  then 
best  begin  to  plan  such  permanent  improvements  as  will 
tend  to  the  development  of  the  claim.  The  testimony  in 
the  case  at  bar  shows,  that  the  company  after  securing 
patent  went  to  great  expense  in  the  excavation  of  a 
flume  bed  which  had  to  be  blasted  from  solid  rock  for 
the  purpose  of  conveying  water  upon  the  claim  in  con- 
troversy, which  water  was  essential  to  a  profitable 
working  of  the  claims. 
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ASSIGNMENT  OF  ERRORS  XI,  XII,  XHI,  XIV 
AND  XV,  INVOLVE  THE  SAME  QUESTIONS  AND 
MAY  WELL  BE  CONSIDERED  TOGETHER, 
UNDER  THE  SAME  HEADING  AS  ASSIGNMENT 
OF  ERRORS  I,  II,  III,  IV,  AND  V. 

The  Court  in  the  case  of  the  United  States  v.  Iron, 
Silver  Mining  Company,  supra: 

"We  take  the  general  doctrine  to  be,  that  when 
in  a  court  of  equity,  it  is  proposed  to  set  aside,  to 
annul  or  to  correct  a  written  instrument  for  fraud 
or  mistake,  in  the  execution  of  the  instrument  itself, 
the  testimony  on  which  this  is  done  must  be  clear, 
unequivocal  and  convincing,  and  that  it  can  not  be 
done  upon  a  bare  preponderance  of  evidence  which 
leaves  the  issue  in  doubt.  If  the  proposition,  as 
thus  laid  down  in  the  cases  cited,  is  sound  in  regard 
to  the  ordinary  contract  of  private  individuals  how 
much  more  should  it  be  observed  where  the  attempt 
is  to  annul  the  grants,  the  patents  and  other  solemn 
evidences  of  title  emanating  from  the  government  of 
the  United  States  under  its  official  seal.  In  this 
class  of  cases  the  respect  due  to  a  patent,  the  pre- 
sumptions that  all  the  preceding  steps  required  by 
the  law  had  been  observed  before  its  issue,  the 
immense  importance  and  necessity  of  the  stability 
of  titles  dependent  upon  these  official  instruments, 
demand  that  the  effort  to  set  them  aside,  to  annul 
them  or  to  correct  mistakes  in  them  should  only  be 
successftd  tuhen  allegations  on  tvhich  this  is 
attempted  are  clearly  stated  and  fully  sustained 
by  proof.''     (The  italics  are  ours.) 
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FRAUD. 

The  United  States,  if  it  prevails  in  this  action,  must 
establish  by  clear  and  convincing  proof,  that  a  fraud 
was  knowingly  perpetrated  by  the  company  in  the  loca- 
tion of  the  lands  in  the  application  for  patent  therefor. 
It  must  establish  by  a  fair  preponderance  of  evidence, 
not  only  that  there  was  not  a  valid  discovery  of  mineral, 
under  the  mining  laws  of  the  United  States,  but  that 
fraud  in  the  location  and  application  for  patent  was 
practiced  upon  the  United  States  by  the  company. 

The  lands  in  the  Colville  Indian  Reservation  were 
thrown  open  to  exploration  and  purchase  in  July, 
1898,  under  the  mining  laws  of  the  United  States, 
which  laws  permit  the  acquisition  by  location  and  patent 
from  the  Government  of  its  public  lands  which  are  min- 
eral in  character. 

WHAT  ARE  MINERAL  LANDS? 

In  determining  what  lands  are  mineral  in  character, 
and  what  quantity  of  mineral  they  must  contain  to  con- 
stitute them  mineral  lands,  we  can  not  be  governed  by 
the  law  because  it  fixes  no  limit,  nor  does  it  say,  that 
it  must  be  more  valuable  for  mineral  than  for  other  pur- 
poses, but  that  they  be  valuable  for  mineral  purposes 
and  we  believe  that  a  true  test  of  the  right  to  secure 
patent  from  the  United  States  for  a  tract  of  land  under 
its  mineral  laws,  is  that  it  contains  such  indication  of 
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mineral  as  would  encourage  the  miner  to  claim  and  lo- 
cate it  in  good  faith  as  mining  ground,  and  work  and 
develop  it  in  the  reasonable  expectation  of  finding  min- 
eral in  paying  quantities,  and  we  believe  the  true  rule 
to  be  not  that  the  land  must  be  valuable  for  exploitation, 
but  that  it  be  valuable  for  exploration. 

The  rule  as  laid  down  by  the  courts  seem  to  be  that 
there  must  be  such  indication  of  mineral  as  would  war- 
rant a  reasonably  prudent  man  in  expending  his  time 
and  money  in  the  development  of  the  claim.  It  is  not 
necessary  under  the  law,  to  entitle  a  man  to  secure 
patent  for  a  tract  of  land  under  the  mining  laws,  that 
he  shall  have  developed  a  mine;  a  prospect  can  be  pat- 
ented under  the  mining  laws;  provided,  the  requisite 
expenditures  have  been  made  thereon  and  the  patent 
issued  by  the  Government  is  not  an  assurance  that  the 
land  patented  contains  a  mine,  but  is  merely  a  protec- 
tion to  the  locators  assuring  them  that  the  fruits  of  his 
preceding  years'  labor  shall  not  be  disturbed  by  subse- 
quent locators  and  that  he  shall  have  the  uninterrupted 
right  to  continue  his  explorations  to  prove  the  land  suf- 
ficiently valuable  for  exploitation.- 

WHAT   IS   A  DISCOVERY? 

Any  deposit  of  mineral  matter  or  indication  of  a  vein 
or  lode  found  in  a  mineralized  zone  or  belt,  within  de- 
fined boundaries  upon  which  a  person  is  willing  to  spend 
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his  time  and  money  in  following  in  expectation  of  finding 
ore,  is  the  subject  of  a  valid  location. 

Hayes  v.  Lavagnino,  53  Pac.  1030; 

1  Lindley,  Mines,  336; 

Mining  Company  v.  Cheesman,  116  U.  S.  529 ; 

Harrington  v.  Chambers,  1  Pac.  362; 

Railway  Compa/ivy  v.  Migeon,  68  Fed.  811; 

Bi(.rke  v.  McDonald,  29  Pac.  98; 

Book  V.  Mining  Co.,  58  Fed.  106 ; 

Shrieve  v.  Mining  Co.,  28  Pac.  315 ; 

Larkin  v.  Upton,  114  U.  S.  19. 

In  the  case  of  Burke  v.  McDonald,  29  Pac.  98,  the  fol- 
lowing instruction  was  requested  in  the  Court  below: 

''A  lode,  within  the  meaning  of  the  statute,  is 
whatever  the  miner  could  follow,  and  find  ore. 
Under  the  requirements  of  the  law,  a  valid  loca- 
tion of  a  mining  claim  may  be  made  whenever  the 
prospector  has  discovered  such  indications  of  min- 
eral that  he  is  willing  to  spend  his  time  and  money 
in  following  with  the  expectation  of  finding  ore; 
and  a  valid  location  of  a  mining  claim  may  be  made 
of  a  ledge  deep  in  the  ground,  and  appearing  at  the 
surface,  not  in  shape  of  ore,  but  in  vein  matter 
only."  The  Court  modified  the  instruction  by 
changing  the  word  "willing"  to  ''justified."  The 
Appellate  Court  said,  the  word  "justified"  radically 
changes  the  whole  meaning  of  the  instruction.  The 
question  whether  the  miner  is  willing  to  spend  his 
time  and  money  is  an  entirely  different  one  from 
the  question  whether  he  is  justified  in  doing  it.  The 
former  is  a  question  to  be  answered  by  the  miner 
himself,  with  or  without  advice  as  he  may  choose. 
The  latter  word  would  present  a  question  for  ex- 
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perts  and  for  the  jury  to  determine.  The  instruc- 
tion was  correct  without  modification.  Harring- 
ton V.  Chambers  (Utah),  1  Pac.  Rep.  375,  approved 
in  Eilers  v.  Bostman,  4  Sup.  Ct.  Rep.  432." 

In  the  light  of  the  law  applicable  and  the  rule  gov- 
erning cases  of  this  kind  let  us  examine  the  testimony 
of  the  several  witnesses  on  behalf  of  the  respective 
j)arties,  to  see  if  a  discovery  was  made. 

TESTIMONY  OF  MESSRS.  COLLIER  AND 
GOODWIN. 

The  testimony  of  Mr.  Collier  shows  that  in  the  year 
of  1906,  he  and  Mr.  Goodwin  were  engaged  in  examining 
the  gold-bearing  banks  and  parts  of  the  Columbia  river 
on  behalf  of  the  Government ;  that  they  were  present  on 
the  Peabody  and  Wickman  placers  for  a  period  of  part 
of  two  days  (Rec.  59),  that  most  of  the  time  was  devoted 
to  the  Peabody,  about  ''three-fourths  of  the  time"  was 
devoted  to  the  Peabody,  ''just  about  half  a  day,  perhaps 
a  little  less,"  to  the  Wickman  (Rec.  59).  During  this 
time  they  were  occupied  in  measuring  the  falls  by  means 
of  an  aneroid  which  necessitated  their  traveling  about 
two  miles  taking  pictures  of  the  falls;  they  also  made 
a  measurement  of  the  flow  of  the  river,  which  consumed 
at  least  "one  hour."  They  further  occupied  a  consid- 
erable time  evidently  in  looking  for  evidences  of  the  con- 
struction of  a  ditch  on  that  portion  of  the  land  which 
was  included  within  the  land-slide  testified  to;  and  they 
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further  made  a  detailed  examination  of  the  ditch  upon 
the  surface  of  the  Wickman.     The  examination  of  the 
ditch  was  so  minute  that  the  witnesses  testified  that  they 
observed  that  it  was  not  puddled  and  did  not  show  the 
effects  of  the  presence  of  water  therein.    They  further 
observed  the  mining  claims  to  the  north  and  commenced 
getting  ready  to  leave  the  property  before  five  o'clock 
on  the  day  after  their  arrival  upon  the  placers.    They 
consumed  some  time  in  running  the  lines  of  the  placers 
and  had  not  come  to  the  placers  until  about  ten  o'clock 
on  the  previous  morning     Further,  this  merely  shows 
that  whatever  panning  was  done  from  the  Wickman  was 
done  on  the  Columbia  river,  and  complainant's  "Exhibit 
4'»  herein  reveals  the  distance  necessarily  traversed  by 
Messrs.  Collier  and  Goodwin,  and  the  time  consumed  in 
making  the  few  trips  testified  to  by  them. 

It  is  apparent,  therefore,  that  these  two  witnesses  did 
not  have  time  to  make  a  proper  examination  of  the 
placers  and  did  not  make  any  sufficient  examination  to 
determine  their  gold-bearing  character.  The  nature  of 
the  examination  made  by  these  witnesses  is  shown  in 
the  deposition  of  Mr.  Collier  (Eec.  66-67),  where  he  tes- 
tifies as  follows: 

Q-86.    How  many  prospect  holes  did  you  find  on 
the  Peabody  placer? 

A.     We  found  about  six. 

Q-87.     What  diameter? 

A.    They  were  about  6x6  approximately. 

Q-88.     You  panned  them  all? 
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A.    We  did  not  pan  all  of  them,  no. 

Q-89.    Why  didn't  you? 

A.    We  did  not  have  time  to. 

Q-90.    Were  you  hurried? 

A.     We  were  somewhat  hurried. 

Q-91.    Why? 

A.  We  had  some  other  claims  to  examine  after- 
wards. 

Q-92.  There  were  gullies  running  through  that 
placer,  were  there  not? 

A.    Yes. 

Q-93.    Did  you  pan  all  of  these? 

A.     Not  all  of  them,  no. 

Q-94.  You  did  not  for  the  reason  you  have  given, 
that  you  were  hurried? 

A.    Yes. 

It  is  shown  that  the  first  examination  for  gold  was 
made  in  the  improvement  1,  discovery  shaft  at  the  north- 
west corner  of  the  Peabody,  and  that  panning  was  done 
at  this  point.  Both  Mr.  Collier  and  Mr.  Goodwin  panned 
at  this  place,  there  being  thus  at  least  two  panning  de- 
voted to  this  pit.  They  then  (Rec.  130)  went  to  improve- 
ment 2  shaft  and  again  panned  two  pans  of  dirt  from 
that  pit.  No  further  pannings  were  made  upon  the  sur- 
face of  the  Peabody  other  than  in  ''a  little  gulley"  (Rec. 
119)  and  at  certain  points  upon  the  Nespelem  river 
(Rec.  120). 

This  then  constitutes  the  extent  of  their  examination 
of  the  Peabody,  an  examination,  we  submit,  wholly  in- 
sufficient to  prove  or  disprove  the  mineral  character  of 
the  land. 

From  the  point  of  entrance  of  the  Nespelem  river  into 
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the  Peabody  placer  to  its  point  of  flowing  therefrom, 
according  to  complainant's  ''Exhibit  4"  is  a  distance  of 
more   than   one   mile.     Mr.    Goodwin   says    that    they 
panned    *'at    four    different   places   on   the  Nespelem 
river,"  and  "two  different  places,  I  think,  on  the  Nes- 
pelem river,  not  in  any  former  improvement,  and  in  two 
shafts  and  in  one  place  that  might  have  been  a  shaft 
or  an  improvement  or  cut."     The  witness  further  says 
that  he  "could  not  give  the  exact  location  of  each  par- 
ticular panning,"  and  "we  did  no  panning  on  the  Co- 
lumbia, that  is,  with  dirt  taken  from  the  shore  line  of 
the  Columbia  river"   (Eec.  70).     Apparently  the  pans 
taken  from  the  Nespelem    river,    "the    three    or   four 
pans,"  referred  to  by  both  witnesses,  were  taken,  "a 
little  nearer  the  Columbia  river  than  the  other  end  of 
it."    This,  apparently,  was  all  the  panning  done  along 
the  banks  of  the  Nespelem  river  and  presents,  it  is  sub- 
mitted, a  very  cursorary  examination.    True,  both  wit- 
nesses testified  that  they  examined  dirt  from  the  bed  of 
the  Nespelem  river,  but  there  is  nothing  to  indicate  the 
character  of  this  examination  or  the  number  of  pannings 
done  from   the   bed   of  the   rivers.     It   is   certain  the 
number  of  pits  examined  on  the  Peabody  outside  the  ex- 
aminations in  the  bed  of  the  river  and  the  three  or  four 
in  the  banks  of  the  river  did  not  exceed  four  in  number, 
for  upon  cross-examination  (Rec.  138)  Mr.  Goodwin  tes- 
tified as  follows: 
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Q.  How  many  pits  did  you  examine  on  the  Pea- 
body  did  you  say? 

A.  Three  pits,  and  I  recall  one  which  might  have 
been  a  pit;  I  don't  know  whether  it  was  or  not. 

Judging  from  the  sweeping  examination  testified  to 
by  Mr.  Collier  one  would  infer  that  the  examinations 
made  by  these  two  gentlemen  were  most  careful  and 
comprehensive. 

Wlien  the  testimony  of  these  two  witnesses  is 
analyzed,  however,  it  appears  that  the  number  of  pan- 
nings  made  for  the  purpose  of  discovering  gold  was  not 
so  comprehensive.  For  instance,  Mr.  Collier  testified  in 
his  direct  examination  (Rec.  45)  that  *'at  several  places 
on  the  edge  of  this  bench  there  were  gullies  washed  out 
by  the  water  *  *  *_  ^^  ^.q^j^  samples  from  these 
gullies  and  panned  them  and  found  no  gold.  These 
gullies  should  have  contained  some  gold  if  there  was  any 
to  be  found  in  the  soil  of  the  bench,  and  our  negative 
results  on  them  show  that  there  is  very  little,  if  any, 
gold  to  be  found  in  the  benches."  Now  any  reasonable 
man  would  admit  that  an  examination  of  a  single  spot 
in  a  single  gulley  of  many  gullies  crossing  this  prop- 
erty, would  not  constitute  a  fair  examination  of  the  two 
placers  with  respect  to  their  gold-bearing  possibilities. 
Further,  the  average  man,  if  he  was  reasonable  would 
not  conclude  from  such  an  examination  that  the  entire 
property  carried  no  gold.  If  of  a  fair  mind,  he  might 
conclude  that  he,  like  other  human  beings,  had  made  a 
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mistake  in  his  pannings.    Further,  the  average  man,  if 
he  were  seeking  for  the  truth,  would  have  made  many 
other  pannings  and  from  the  different  gullies  which  he 
could  find  upon  the  properties  and  from  the  gravel  which 
Goodwin  says  underlies  the  claims   (Rec.  141).      Most 
assuredly,  had  his  examination  been  limited  to  one,  such 
a  person  would  have  had  an  accurate  recollection  of  that 
fact  and  would  not  have  testified  as  Mr.  Collier  did  in 
the  general  way  shown  by  the  quotations  above.     But 
it  appears  by  his  own  testimony  given  thereafter  (Rec. 
45),  that  he  was  speaking  of  "gullies"  rather  than  a 
single  gulley  that  had  been  examined  by  him.     But  is 
is  shown  by  the  testimony  of  Mr.  Goodwin  (Rec.  138) 
that  but  one  gulley  had  been  examined  by  these  wit- 
nesses. 

Mr.  Collier  on  cross-examination  (Rec.  70),  being 
asked  whether  he  had  panned  any  of  the  gullies,  said, 
"In  the  gullies  we  did  not  pan  at  all." 

This  inconsistency  between  Mr.  Collier's  testimony  in 
chief  and  his  cross-examination  is  rather  suggestive. 
The  Court  will  notice  (Rec.  45)  that  the  witness  not  only 
testified  to  a  general  examination  of  samples  from  the 
gullies  upon  these  placers,  but  also  confirmed  his  testi- 
mony by  placing  in  the  record  an  argument  that,  inas- 
much as  these  gullies  did  not  contain  gold  when  they 
panned  them,  their  negative  results  "Showed  that  there 
is  very  little,  if  any,  gold  to  be  found  on  the  benches" 
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(Rec.  46),  the  witness  expresses  his  opinion  most  freely 
throughout  his  testimony,  that  neither  the  Peabody  or 
the  Wickman  were  valuable  for  placer  mining  purposes, 
it  may  be  fair  to  suggest  that  these  conclusions  are  as 
worthless  as  the  one  just  specially  referred  to. 

It  appears,  that  in  panning  upon  the  Peabody  at  the 
various  prospect  holes,  the  witness,  Mr.  Collier  (Rec. 
48),  found  that  ''the  dirt  was  left  on  the  dumps  of  the 
prospect  holes,"  after  the  original  prospectors  had  made 
the  holes.  He  says  they  examined  the  dirt  that  was  left 
upon  the  dumps,  took  samples  of  it  and  washed  it.  Now, 
as  but  few  pans  of  dirt  were  taken  from  the  several  pros- 
pect holes  upon  the  Peabody  it  is  fair  to  assume  that 
they  included  the  dirt  from  the  dumps  surrounding  these 
prospect  holes  in  the  pans  panned  by  them,  from  these 
various  prospect  holes.  There  is  nothing  in  the  testi- 
mony to  deny  this  and  the  probability  that  they  did  so 
is  very  marked.  There  is  no  doubt  that  the  dirt  upon 
the  dumps  surrounding  the  prospect  holes,  as  shown  by 
the  testimony  hereafter  referred  to,  had  been  there  for 
many  years,  subjected  to  pounding  by  snow  and  rain. 
If,  as  suggested,  such  mixing  was  done,  it  is  clear  that 
the  examination  was  not  only  inadequate  in  point  of  area 
covered,  but  was  most  careless  and  insufficient  in  point 
of  manner  of  its  doing,  as  the  rain  would  naturally  wash 
the  gold  remaining  at  the  time  of  excavation  back  to 
virgin  soil. 
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Referring  particularly  to  the  investigation  of  the 
Wic'kman  placer,  the  full  examination  as  revealed  by 
the  testimony  of  Mr.  Goodwin,  is  as  follows : 

They  examined  improvement  1  discovery  shaft,  which 
is  located  at  the  northeast  end  of  the  Wickman  placer 
(Rec.  115),  the  witnesses  each  taking  a  pan  of  dirt  in 
this  place  and  panned  it  in  the  Nespelem  river,  and  in 
one  pan  they  found  two  small  colors   (Rec.  130).    Mr. 
Collier  in  his  testimony,  states  that  these  two  colors  were 
found   upon   the  Peabody  placer   (Rec.   97-98).     They 
then  examined  the  land  in  the  vicinity  of  improvement 
2  shaft,  upon  the  same  placer,  which  is  located  at  the 
west  end  and  of  that  placer,  being,  as  shown  by  ''Ex- 
hibit 4"  in  complaint  herein,  a  distance  of  at  least  one 
mile  from  improvement  shaft  No.  1,  just  referred  to. 
It  is  not  clear  from  the  testimony  of  Mr.  Goodwin  (Rec. 
131)  whether  they  took  all  their  dirt  at  that  place  from 
"one  particular  pit"  or  whether  they  took  it  from  "three 
differetn  pits,"  for  the  testimony  of  Mr.  Goodwin  con- 
flicts on  this  point.    It  will  be  observed  in  this  connec- 
tion that  he  first  speaks  (Rec.  130)  of  a  hole  of  certain 
dimensions,  then  of  three  different  pits,  and  finally  on 
Rec.  131  he  says,  "I  can    not    tell    which    one    of   the 
three  it  was."     Apparently,  however,  in  view  of  the 
questions   just   preceding   this    answer,    they   examined 
three  pits  and  took  their  sample  from  one.     However, 
the  statement  made  before  is  true  that  these  three  pits 
or  one  pit,  were  at  the  extreme  end,  for  Mr.  Goodwin 
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states  (Rec.  132)  that  they  were  "the  farthest  to  the  east 
that  we  found." 

Nothing  further  appears  in  the  testimony  of  Mr. 
Goodwin  indicating  any  further  examination  of  the 
Wickman  in  this  particular,  and  the  witness  indicates, 
as  shown  before,  that  he  did  not  know  that  they  had 
panned  any  dirt  from  the  improvement  2  shaft  as  shown 
upon  complainant's  "Exhibit  4." 

Mr.  Collier,  after  stating  (Rec.  54)  that  their  examina- 
tion of  the  Wickman  "covered  the  whole  area,"  states 
(Rec.  54)  that  they  "panned  several  of  the  prospect 
holes. ' '  Nothing  further  appears  in  the  direct  testimony 
of  Mr.  Collier  relative  to  the  number  of  pannings  done 
upon  the  Wickman,  yet,  upon  the  basis  of  this  examina- 
tion, Mr.  Collier  gave  his  sweeping  opinion  that  in  his 
opinion  gold  could  not  be  taken  out  of  the  Wickman 
claim  in  paying  quantities.  To  further  emphasize  the 
statement  that  the  examination  of  the  Wickman  was  most 
inadequate,  Mr.  Collier  testified  (Rec,  70)  that  there 
were  about  six  prospect  holes  on  the  Wickman  placer, 
and  that  they  panned  about  "two  or  three"  of  these 
prospect  holes  but  did  not  pan  in  the  gullies  at  all,  nor 
did  they  pan  along  the  shore  of  the  Columbia  river 
(Rec.  70). 

Perhaps  the  insufficiency  of  this  examination  may  have 
resulted  from  the  mental  condition  of  the  witnesses. 
Being  sent  there  for  the  purpose    of    examining   these 
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properties  and  having  complaints  against  them  in  mind, 
their  minds  being  somewhat  persuaded  by  the  fact  of 
their  employment  by  the  Government,  analyzed  the  evi- 
dence presented  to  them  in  an  argumentative  way,  with 
an  inclination  to   place  upon   the  property   itself   the 
burden   of  their  prejudice.    This    biased    attitude    of 
manner  is  shown  very  clearly  throughout  the  testimony 
of  Mr.  Collier  (Rec.  43).    After  beginning  the  descrip- 
tion of  the  soil  within  the  limits  of  the  Peabody  placer, 
he  readily  draws  the  inference  that  the  entire  bench  land 
rests  on  "a  thin  layer  of  gravel"  and  with  partisan 
eagerness   (Rec.  44)   interpolates  the  statement  "there 
is  no  gold  that  will  justify  mining  operations."    Further 
(Rec.  45)  the  witness  makes  the  peculiar  observation  to 
his  attorney,  that  the  latter  had  omitted  to  ask  him  ''a 
question  that  ought  to  have  come  in,  I  guess."    He  then 
(Rec.  45)   makes  a  statement  tending  to  show  a  very 
broad  and  complete  panning  examination  of  the  Pea- 
body  placer,  which  we  have  shown  never  occurred.    The 
witness  further  stated  (Rec.  48)  with  reference  to  the 
dirt  at  the  surface  of  one  of  the  pits,  that  it  had  never 
been  washed.     This  shows  a  willingness  to  have  their 
judgment  depended  upon  as  to  dirt  which  necessarily 
must  have  been  pounded  by  many  rains,  and  further  on 
this  head  it  indicates  a  willingness  to  represent  to  the 
Court  that  it  was  to  be  expected  that  the  defendants 
had  washed  this  dump  dirt,  when,  as  a  matter  of  ex- 
pressed admission  by  witness  Collier,  the    only    place 
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where  the  dirt  could  have  been  washed  was  in  the  waters 
of  the  Columbia  and  Nespelem  rivers. 

He  further  stated  (Rec.  56)  that  the  land  was  valu- 
able for  agricultural  purposes  but  upon  cross-examina- 
tion he  admitted  that  he  had  never  farmed,  and  had 
never  raised  fruit  in  Washington,  and  that  there  was 
no  traffic  communication  by  railroad  with  these  placers. 

Again  on  page  53  is  another  peculiar  suggestion  to 
his  counsel,  and  after  stating  that  their  examination  had 
covered ' '  the  whole  area  of  the  Wickman, ' '  states  gratu- 
itously with  reference  to  the  south  line  of  the  Wickman 
placer,  that  it  was  ''carefully  surveyed"  in  order  ''to 
leave  out  of  consideration  a  certain  line  of  sand  dunes. ' ' 
This  in  itself  shows  the  mental  attitude  of  this  witness. 
He  assumed  at  that  time  that  because  the  south  line  of 
the  Wickman  placer  did  not  go  to  the  Columbia  river 
there  existed  a  suspicious  circumstance  operating 
against  the  defendant,  but  as  is  shown  thereafter  in  the 
course  of  the  hearing,  the  reason  for  the  exclusion  of 
this  strip  along  the  Columbia  from  patent  depended 
altogether  upon  the  requirement  of  law  which  prevented 
patenting  more  than  a  certain  number  of  acres  to  each 
location  represented,  and  that  originally  the  Wickman 
placer  did  include  up  to  the  river  and  that  the  exclusion 
took  place  by  reason  of  the  law  aforesaid  at  the  time  of 
the  survey  preliminary  to  the  application  for  patent  was 
made.    The  witness  thus  showed  his  readiness  to  draw 
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an  inference  against  defendant.    Further,  his  readiness 
to  state  conclusions  and  not  facts,  is  apparent,  for  he 
says  (Rec.  53)  "that  the  soil  of  the  Wickman  claim  is 
presumably  of  the  same  character  as  the  bench  land  of 
the  Peabody  claim."     The  use  of  the  word  ''presum- 
ably" indicates  a  tendency  of  the  witness  to  testify  to 
facts  as  known  by  him  when,  as  we  have  seen,  his  exam- 
ination of  the  Wickman  was  wholly  inadequate  to  permit 
him  to  so  testify.     His  statement   (Rec.  54)  that  "the 
ditch  is  constructed  where  the  construction  is  easy,"  in- 
dicates, by  its  verbal  phrasing,  a  mental  attitude  that 
had    already   convicted    the    witness    of    an     absence 
of     good     faith     for     the     ditch    where      constructed 
completely    is,    in    part,    in    rock     blasted     out     to 
make    a    flume    bed.      He    again    makes     the     same 
ready    answer    with    reference    to    the    unwisdom    of 
a  prudent    man    expending  his  time    and    labor    upon 
these  claims,   and  with  reference  to  the  value  of  the 
Wickman  placer  for  agricultural  purposes,  and  further 
that  the  land  would  be  valuable  for  townsite  purposes 
(Rec.  57).    This  last  statement  is  similar  to  many  more 
made  by  this  witness.     He  was  questioned  upon  this 
point  in  cross-examination  (Rec.  80)  and  said  that  he 
believed  "that  there  are  some  falls  below   (this  prop- 
erty), some  rapids  below  that  are  impassable,"  and  that 
there  was  no  railroad  or  electric  line  running  to    this 
point.    When  questioned  as  to  the  basis  of  his  knowl- 
edge as  to  the  value  of  this  property  as  agricultural  land, 
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he  admitted  (Rec.  81)  that  it  was  very  hard  to  tell  but 
that  he  supposed  this  land  ''would  go  toward  the  better 
mark"  of  $400.00  per  acre,  but  admitted  that  it  had  the 
drawback  of  no  railroad  communication  (Rec.  82). 
There  is  another  significant  fact  which  somewhat  affects 
the  testimony  of  Messrs.  Collier  and  Goodwin.  This 
appears  in  the  deposition  of  Mr.  Collier  (Rec.  97-98). 
Before  this  Mr.  Collier  had  testified  that  upon  exam- 
ining a  certain  pit,  in  one  pan  they  had  found  two  colors. 
This  had  come  out  on  cross-examination,  but  nothing 
more.  The  witness  had  not  testified  to  this  on  his  direct 
examination.  On  re-direct  examination,  when  asked  by 
his  attorney  what  area  of  the  claim  did  these  cover  (Rec. 
972,  he  stated  (Rec.  98)  that  there  was  a  small  pay 
streak  at  that  point  on  a  part  of  the  bench  a  great  deal 
higher  than  the  main  bench  of  the  claim,  and  that  these 
two  colors  appeared  in  the  little  pay  streak  thereon, 
which,  he  says,  "extended  over  about  one  or  two  acres 
of  ground  at  that  elevation.  And  he  adds  further  (Rec. 
98)  that  this  ground  is  situated  in  the  panhandle  of  the 
Peabody  claim. 

The  fact  that  this  witness  refrained  from  disclosing 
the  presence  of  this  pay  streak  as  he  did  throughout  his 
direct  and  cross-examination  is  most  significant.  The 
answer  was  finally  drawn  out  by  the  accidental  question 
asked  by  his  own  counsel.  Further,  as  bearing  on  the 
main  issue  of  the  case,  as  to  the  presence  of  gold  upon 
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this  property,  it  must  necessarily  be  of  potent  influence. 
As  shown  by  the  witness,  this  pay  streak  of  one  or  two 
acres  in  extent,  was  in  the  panhandle  of  the  Peabody 
claim  at  a  very  high  elevation.  The  conclusion  of  the 
witnesses,  Messrs.  Collier  and  Goodwin,  that  the  gold 
could  only  be  found  upon  the  bed  rock  or  clay,  was  here 
contradicted  by  a  fact  known  by  these  two  witnesses. 
It  shows,  also,  that  by  some  cause  the  fine  gold  in  the 
form  of  a  very  fine  pay  streak,  had  been  disseminated 
over  and  placed  upon  an  area  of  at  least  two  acres  and 
at  a  very  high  elevation.  Presumably  then  if  the  testi- 
mony of  Mr.  Collier  upon  this  is  to  be  believed,  the  lower 
benches  were  ''progressively  richer,"  than  the  upper, 
it  must  be  true  that  the  lower  parts  or  part  of  the  Pea- 
body  and  Wickman  placers  would  also  bear  gold. 

The  foregoing  review  of  the  testimony  of  Messrs. 
Goodwin  and  Collier  shows  the  very  cursory  examina- 
tion they  made  of  the  soil  of  these  two  placers. 

TESTIMONY   OF   GEORGE   W.   COMERFORD. 

We  will  treat  the  testimony  of  this  witness  briefly. 
It  is  so  fully  answered  by  the  weight  of  the  testimony 
adduced  by  defendant  that  its  negative  character  can 
be  left  to  the  answering  and  rebutting  effect  of  that  tes- 
timony. The  witness  had  been  in  Cripple  Creek  in  1895 
(Rec.  158),  but  he  "had  practically  no  placer  *  *  * 
experience  there"  (Rec.  158),  and  apparently  his  placer 
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experience  in  Nevada  for  ''about  3  or  4  months"  was 
of  a  cursorary  nature  (Rec.  159),  and  after  that  his  ex- 
perience was  in  Alaska  (Rec.  159),  where  the  gold  found 
in  placer  ground  is  of  such  a  large  character  that  one 
can  perhaps  understand  the  point  of  view  of  this  witness 
when  dealing  with  the  minute  flour  gold  of  the  Columbia 
and  the  small  gold  particles  of  the  Nespelem.  One  can 
also  conclude  that,  perhaps,  the  personal  glory  assumed 
by  this  witness  in  having  "$300,000  taken  out  under  his 
supervision,  personal  direction  and  inspection"  (Rec. 
54)  may  have  affected  his  idea  of  the  value  of  these 
placers  admittedly  containing  gold  of  much  smaller  size 
than  he  had  been  accustomed  to  in  Alaska.  He,  how- 
ever (Rec.  160),  corroborates  the  testimony  of  the  de- 
fendants given  by  Armstrong  and  others  later,  as  to 
the  heavy  expense  of  the  conduct  of  a  placer  by  showing 
(Rec.  160)  that  his  "expense  in  the  operation  *  *  * 
for  six  months'  was  approximately  $40,000.  This, 
although  necessarily  of  a  somewhat  general  application, 
seems  to  credit  the  defendant's  testimony  that  it,  with 
a  treasury  never  showing  more  than  a  few  thousand 
dollars,  was  justified  in  refraining  from  immediate  and 
extensive  construction  work.  (Most  assuredly  no  in- 
ference can  be  raised  against  the  defendant  because  work 
has  not  been  pushed  pending  this  litigation.)  His  real 
examination  of  the  property  was  confined  to  one  day 
and  until  three  o'clock  of  the  next,  when,  as  he  said, 
he  "got  disgusted  and  went  home"   (Rec.  175).     His 


40  United  States  of  America  vs. 

mental  attitude  is  well  shown  by  that  remark,  and  also 
by  his  remark  (Rec.  176)  that  he  ''would  like  to  find 
some  showing  when  I  start  *  *  *  but  the  condition 
of  the  soil  and  the  placer  was  such  that  any  person  that 
had  experience  as  an  observing  man  would  never  look 
for  gold  there"  (Eec.  176).  Further,  he  manifests  a 
caution  in  guarding  his  testimony  that  is  peculiarly  sug- 
gestive. Note  on  page  176  he  said,  "I  would  not  be  sur- 
prised but  a  man  might  find  colors  at  a  favorable ," 

and  then  he  stopped.    Also  his  observation  of  the  sluice 
boxes  and  his  failure  to  pan  in  their  vicinity  (Rec.  174). 
Involved  in  his  action  is  his  mental  appreciation  that 
he  had  truthfully  and  properly  used  the  word  "favor- 
able," and  his  stopping  at  this  point  and  subsequent 
explanation  involved  a  practical  admission  that  his  own 
examination  had  not  been  made  at  "favorable"  places. 
This  witness  was  not  certain  that  he  had  panned  in  any 
discovery  shaft  made  by  defendant,  all  that  his  testi- 
mony shows  here  is  that  he  "panned  from  a  hole  that 
lay  in  that  direction      *      *      *      from  a  hole  that  lay 
in  that  section      *      *      *      (Rec.  177).     This,  in  view 
of  the  fact  that  his  own  testimony  shows  the  presence 
of  many  holes  on  the  property,  and  in  view  of  the  fact 
that  many  other  persons  had  prospected  there,  renders 
very  dubious   the  evidently  biased  admissions  of    the 
witness.    When  asked  why  he  had  not  panned  along  the 
Nespelem  (Rec.  176),  said  that  he  "was  looking  for  gold 
where  they  had  made  development,  and  where  they  had 
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claimed  development,  taking  their  word  for  discover- 
ing it  where  they  hit  it."  His  examination  is,  there- 
fore, far  from  fair;  that  it  is  wholly  insufficient  to  indi- 
cate the  facts  as  to  the  gold-bearng  character  of  this 
property  is  shown  by  the  fact  that  in  his  examination 
he  did  not  get  into  the  gravel.  Apparently  influenced 
somewhat  by  his  knowledge  that  an  ^'agricultural  con- 
tention" was  being-  made,  this  witness  was  uncon 
sciously  affected  by  the  necessity  of  the  presence  of  a 
loam  soil.  Further,  he  directed  his  examination  to  the 
end  that  he  could  testify  that  he  did  not  find  gold  where 
the  defendant  said  it  found  gold — and  he  would  in  this 
process  charge  the  defendant  with  having  claimed  dis- 
covery of  gold  in  holes,  possibly,  by  his  own  testimony 
made  by  others  and  never  explored  by  the  defendant. 
This  witness,  it  must  be  remembered,  was  the  "last  re- 
sort" witness  used  by  the  Government.  The  Govern- 
ment had  used  witnesses  Collier  and  Goodwin  and  it 
had  been  admitted  that  their  examination  had  been 
"hurried,"  and,  therefore,  this  witness  was  sent  to  the 
property.  Most  assuredly  he  knew  the  status  of  the 
testimony,  and  that  he  was  sent  there  not  to  find  gold. 
Accordingly  he  examined  holes  which  were  in  the  gen- 
eral locality  of  the  discovery  holes,  but  failed  to  ex- 
amine the  property  generally  to  find  whether  it  did  hear 
gold.  Many  years  had  passed  over  this  property  since 
these  holes  were  dug — some  had  been  there  ten  years 
before   (see  testimony  of  Kroll,   GilfiUen  and  White), 
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and   assuming,   in   order   to    give  Ms   examination  its 
greatest  force,  that  he  did  examine  the  real  discovery 
hole,  that  he  did  not  find  any  gold  is  not  strange.    The 
natural  effect  of  the  weather  would  be  to  wash  the  gold 
down.    We  are  rather  concerned  in  the  other  question— 
"Is  there  gold  in  the  placers?"    That  was  the  matter 
which  he  should  have  investigated.    He  saw  sluice  boxes 
along  the  Nespelem,  but  he  "didn't  pan  there"   (Rec. 
174).    He  didn't  pan  along  the  stream  of  the  Nespelem 
(Rec.  174),  although,  as  he  must  have  known,  any  pres- 
ence of  gold  there  would  indicate  the  probability  of  gold 
throughout  this  placer  ground  which  has  in  this  tri- 
angular delta  or  eddy,  been  formed  by  these  two  rivers. 
He  says  he  "didn't  examine  the  Nespelem  in  any  way 
whatever"  (Rec.  176).     Nor  did  he  pan  in  any  of  the 
ravines  (Rec.  178),  although  it  appears  in  the  testimony 
of  the  witnesses   generally  that  these  ravines   showed 
gravel   and  panned  gold.     Later  witnesses   show  that 
there  is  on  the  south  side  of  the  Nespelem  a  bank  of 
gravel,  extensive  and  high,  and,  according  to  the  tes- 
timony  referred   to  hereafter   specifically,   shows   gold 
in  good   quantities— but   this   witness   avoided   it.     He 
says  (Rec.  178),  that  he  "didn't  pan  on  the  south  side 
of    the   Nespelem."     Apparently   he    avoided   the   big 
gulch,  which  is  at  the  west  end  of  the  Wickman,  but 
confined  himself  to  places  that  did  not  answer  to  the 
description  of  "favorable"  (Rec.  176).     The  testimony 
shows  that  the  gravel  crops  out  along  the  Columbia  on 
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this  property,  and  that  gold  is  there,  but  he  did  not  pan 
there.  Now  the  Government  is  not  concerned  whether 
one  man  may  not  find  gold  where  another  claims  he  has 
found  it — it  is  interested  in  and  the  issues  of  this  case, 
are  an  investigation  and  solution  of  the  question  whether 
this  property  does  contain  gold.  To  place  any  weight 
upon  this  manner  of  investigation  is  to  rely  upon  the 
merely  conjectural.  He  may  have  done  his  duty  as  a 
partisan  witness,  and  may  have  carried  out  his  instruc- 
tions, but  he  most  palpably  failed  in  his  greater  duty 
to  examine  this  property  in  its  "favorable"  as  well  as 
unfavorable  places,  and  to  make  an  honest  endeavor  to 
find  what  such  an  examination  would  show  as  to  the 
actual  mineral  value  of  the  land. 

The  witnesses  in  attempting  to  make  a  suggestion 
which  has  nothing  to  sustain  it  except  the  assertion  of 
his  own  opinion,  impliedly  concedes  (Eec.  179)  that  this 
property  could  be  hydraulicked  and  sluiced  from  the 
Nespelem  waters. 

The  defendant,  appellant  herein,  has  tried  to  show 
to  this  Court  a  full  and  complete  examination  of  all 
parts  of  this  property.  We  have  not  confined  our  ex- 
amination to  any  one  part  of  this  property.  We  have 
not  confined  our  examination  to  the  "grass  roots,"  as 
phrased  by  one  of  the  witnesses.  Our  explorations  have 
covered  the  surface,  the  ravines,  the  gulches,  the  adjoin- 
ing property  to  the  south  and  east,  the  excluded  strip, 
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the  island  in  the  Columbia,  along  the  Nespelem,  high 
and  low,  the  shore  of  the  Columbia,  and  we  have  shown 
by  a  careful  examination  the  presence  of  underlying 
gold-bearing  gravel  throughout  this  whole  property. 

Contrasted  with  the  futile,  partisan  and  narrow  lim- 
itation of  this  witness's  examination,  there  is  a  marked 
difference,  which  must  affect  the  credit  to  be  given  the 
different  testimony. 

Further  comment  on  this  witness'  testimony  will 
be  made  in  connection  with  the  testimony  of  later  wit- 
nesses. 

TESTIMONY    OF    ROWLAND    VAN    NESS 
STEVENSON. 

This  witness,  who  admitted  on  his  direct  examination 
that  he  was  "generally  what  you  might  call  an  expert 
miner"  (Rec.  772),  involved  himself  in  some  contradic- 
tions during  his  testimony.  Asked  why  he  had  not  ex- 
amined ''along  the  Columbia"  (Rec.  789)  on  the 
excluded  strip,  he  says,  '*I  was  not  on  this  land"  (Rec. 
789),  while  later  on  when  asked  the  same  question  (Rec. 
794),  he  said,  "I  didn't  know  there  was  any  excluded 
strip  there"  (Rec.  794);  then  when  pressed  further  as 
to  why  he  didn't  pan  there,  he  gives  this  answer,  "I 
didn't  see  any  gravel  there  to  pan"  (Rec.  794),  although 
he  says  he  looked  (Rec.  794)  for  gravel  "there  to  pan" 
(Rec.  794). 
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We  do  not  mean  to  say  that  this  witness  was  falsi- 
fying deliberately.  Experience  will  tell  a  lawyer  that 
witnesses  may  draw  conclusions,  although  they  have  not 
observed,  and  testify  to  their  conclusions  as  facts,  and 
may  not  realize  meanwhile  that  they  are  not  testifying 
to  the  facts  or  to  the  truth;  further,  many  a  witness  will 
argue  his  testimony  with  the  opposing  attorney  and  not 
realize  that  he  is  not  narrating  the  facts;  further,  there 
is  the  merely  careless  witness  who  deems  his  conclusions 
of  the  moment  based  upon  a  sufficient  recollection,  and 
he  testifies  as  Mr.  Stevenson  did  here — asserting,  for- 
getting and  contradicting.  But  this  is  true  of  such  a 
witness — he  is  as  undeserving  of  credit  as  is  the  lying 
witness. 

He  said  (Rec.  772)  that  he  had  acted  for  a  great  many 
people,  but  could  not  recollect  the  names  of  any  com- 
panies (Rec.  817);  he  said  (Eec.  776)  that  he  ''took  a 
great  many"  pans  from  the  ditch,  but  admitted  later 
(Rec.  777)  that  he  had  taken  but  9  pans  in  the  whole 
length  of  the  ditch  (Rec.  777) — a  distance  of  about  a 
mile  (as  shown  upon  the  plat  in  evidence).  We  note, 
too,  that  according  to  his  testimony  he  did  not  take  these 
pans  from  the  gravel;  of  course  the  ditch  is  on  the  sur- 
face, so  that  it  must  be  conceded  that  dirt  taken  from 
the  ditch  is  not  from  these  "favorable"  places  referred 
to,  and  avoided  by  Mr.  Comerford.  His  testimony  as  to 
the  pits  or  shafts  tend  to  corroborate  the  witnesses  for 
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the  appellant  that  they  were  caved  in,  and  to  support 
our  contentions  that  Comerford's  examination  of  these 
pits  was  not  an  adequate  test.  Stevenson  says  (Rec. 
777)  "most  of  them  (the  pits)  had  been  caved,"  and 
he  evidently  did  not  dig  down  to  the  gravel  in  the  pits, 
for  he  says  (Rec.  777)  "there  was  no  gravel  there  in 
any  of  the  pits  *  *  *"  and  he  panned  from  some 
gravel  on  the  dump  of  two  of  the  pits,  not  stating  how 
long  this  gravel  had  been  exposed  to  the  weather  (Rec. 
777).  He  evidently  panned  nothing  but  soil,  for  the 
"pits,"  he  says,  "were  all  in  a  very  loose  soil"  (Rec. 
778).  Perhaps  what  he  means  is  that  they  were  caved 
in  at  the  top,  and  he  did  not  exert  himself  to  dig  through 
to  the  gravel.  Assuredly,  this  examination  of  leached 
soil  and  gravel  is  not  a  proper  test.  His  testimony  as 
to  his  pannings  along  the  Nespelem  is  fully  met  by  the 
testimony  of  Kroll.  If  his  panning  there  was  as  super- 
ficial as  seems  his  work  on  the  placers,  it  is  not  strange 
that  he  did  not  find  gold.  Something  of  the  vagueness, 
generalization  and  the  cursory  manner  followed  by  this 
witness  in  his  examination  of  this  property  is  further 
revealed  in  his  testimony  touching  the  fact  of  the  Nes- 
pelem river  flowing  through  a  mineralized  country 
(Rec.  808-811).  He  examined  it  for  lodes,  and  he  says 
(Rec.  811)  "in  the  afternoon  I  went  down  along  the 
bank  of  the  river  to  look  around,"  took  a  "cursory" 
look  around  (Rec.  811) — "Sunday  afternoon  I  wan- 
dered down  the  banks  of  this  river  and    took    a    look 
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around  to  see  my  surroundings"  (Rec.  811)  and  in  this 
general  way  concluded  that  there  was  no  mineralized 
lodes  along  the  river.  Further,  he  generalizes  freely 
as  to  the  number  of  days  he  spent  on  this  trip.  He  says 
at  one  place  '*3  to  4"  (Rec.  811),  and  then  he  says,  "I 
staid  from  3  to  5  days,"  and  *'I  think  it  was  5  days" 
(Rec.  779).  One  of  these  days  was  consumed  looking 
for  lodes  (supra).  His  testimony  that  ''above  the  bluff 
there  are  ranches  *  *  *  agricultural  lands"  (Rec. 
780)  is  fully  answered,  so  far  as  any  inference  that  this 
water  could  be  used  for  irrigating  such  lands,  is  con- 
cerned, by  his  own  testimony  that  it  is  up  hill  from  the 
placers  to  Nespelem  (Rec.  796).  He  admits  in  connec- 
tion with  his  agricultural  land  testimony,  that  he 
doesn't  know  how  many  acres  there  are  (Rec.  796),  evi- 
dently drawing  his  conclusions  from  a  purchase  of  vege- 
tables from  a  half-breed  ''that  drove  a  stage  and  had 
a  ranch  down  there"  (Rec.  796),  didn't  know  whether 
it  was  cultivated  (Rec.  796).  As  to  the  use  of  irriga- 
tion his  lack  of  knowledge  is  shown  by  his  answer  to  the 
question  (Rec.  796,  "Do  they  use  irrigation  there?" — 
"wherever  they  can  get  it"  (Rec.  797) — didn't  know 
whether  wheat  or  corn  was  raised,  but  was  certain  he 
grew  vegetables,  "Because  I  bought  them  from  him" 
(Rec.  797),  but  was  altogether  ignorant  of  the  acreage 
(Rec.  797). 

The  testimony  of  the  witness  is  most  unsatisfactory 
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as  to   the  necessary  yield  of  gold  per  cubic  yard  to 
render  tlie  property  valuable.    On  page  802  he  says  that 
10  cents  would  be  necessary,  while  on  page  804  he  con- 
ceded he  could  run  the  ground  ''into  the  Columbia  at 
5  cents  per  cubic  yard  very  easily"  (Eec.  804),  and  fur- 
ther (Eec.  805),  after  his  knowledge  and  confidence  had 
been  shaken  by  extracts  from  that  text,  he  said  doubtfully 
that,  "I  think  that  it  would  not  pay  at  2  cents  per  cubic 
yard."     Further,  the  contradiction  and  unreliability  of 
his  testimony  are  shown  by  contrasting  his  concessions 
on   cross-examination  with    his    astounding    statement 
(Eec.   785)    that  a  paying  quantity  of  gold  would  be 
''three  cents  a  pan"  (Eec.  785).     This  was  emphasized 
by  a  succeeding  question,  "Three  cents  a  pan?"     An- 
swer :    ' '  Yes,  sir. ' '    Viewing  this  in  connection  with  the 
other  testimony  of  other  witnesses  that  there  were  from 
120  to  150  pans  in  a  cubic  yard,  and  that  this  witness 
said  (Eec.  811)  that  there  were  from  130  to  160  to  166 
pans  in  a  cubic  yard,  it  shows  a  looseness  and  shifting 
which  shows  his  testimony  to  be  unreliable. 

His  knowledge  of  the  practical  features  of  placer 
mining  may  well  be  doubted  in  view  of  his  testimony 
(Eec.  806),  which  shows  that  he  had  once  attempted  to 
work  a  placer  in  Oregon— that  he  "fell  down  on  it;" 
and  apparently  his  chief  work  was  in  building  a  ditch 
and  constructing  a  pipe,  when  the  "water  goes  out" 
(Eec.  807)  and  they  stopped.    This  was  his  only  prac- 
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tical  placer  experience  (Rec.  807)  and  covered  a  period 
of  50  days  (Rec.  806). 

The  witness  does  show  us  something,  for  we  succeeded 
in  extorting  from  him  that  "if  there  was  gold  on  these 
two  placers"  (he)  "would  say  this  was  an  ideal  placer 
proposition."  He  says  further,  "I  have  never  seen  a 
property  exactly  like  this,  where  they  had  water  so  con- 
venient as  this"  (Rec.  786).  He  further  corroborates 
the  defendant's  testimony  by  showing  that  at  another 
time  he  had  panned  on  a  bar  in  the  Columbia  opposite 
this  property  and  found  gold  (Rec.  789),  and  he  testified 
that  defendant's  Exhibit  "N"  contained  "very  fine 
placer  gold"  (Rec.  788)  *  *  *  "Quite  a  lot"  (Rec. 
788).  His  testimony  that  the  "Nespelem  river  up  here 
gets  dry  or  nearly  so  at  certain  portions  of  the  year" 
(Rec.  786)  would  indicate  that,  for  commercial  power 
purposes,  the  water  power  has  fatal  limitations. 

This  witness,  sent  to  the  placer  to  strengthen  the  tes- 
timony of  Comerford  et  al.,  does  not  add  anything  to  its 
weight,  and  shows  the  same  weakness  of  observation, 
examination  and  qualification.  He  is  fully  met  by  the 
testimony  of  subsequent  witnesses. 

This,  then,  is  the  testimony  upon  which  the  Govern- 
ment relies  for  the  cancellation  of  the  patents  involved 
in  this  case  and  it  is  contended  that  a  more  fragile  case 
could  not  well  be  brought  into  court,  as  none  of  these 
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men  made  any  sufficient  examination  of  the  property  to 
determine  its  mineral  value. 

TESTIMONY  OF   G.   S.  WICKMAN. 

Examining  tlie  testimony  of  G.  S.  Wickman,  witness 
for  the  defense,  we  find  he  was  on  the  placer  in  1903, 
and  "went  over  the  placers  thoroughly"  (Rec.  185)  and 
panned  the   ground   and   "found   quite   a   string   of  it 
(gold)  in  the  pan,  perhaps  an  inch  and  a  half  long;" 
they  panned  on  both  the  Peabody  and  "Wickman  and 
were  there  "from  9  to  10  hours"  and  also  "panned  at 
various  places  along  the  Nespelem  river,  from  half  a 
'  mile  up  the  river,  all  the  way  along  down  to  a  little 
inlet     *      *      *      on  the  Columbia  river"  on  the  north 
side  (Rec.  186)  and  also  "on  the  Peabody  placer  away 
from  the  bank     *     *     *     at  various  places  where  they 
had   sunk   holes,"    and   also    in    a   gully  that  runs  all 
through  the  Peabody  placer  (Rec.  186)  and  they  "found 
gold  in  several  pans"  (Rec.  186);  witness  testified  that 
he  did  "not"  remember  seeing  a  "blank  pan"  along 
the  banks  of  the  Nespelem  river  (Rec.  187) ;  he  further 
testified  (Rec.  188)  that  the  quantity  found  was  "from 
2  to  15  colors  in  a  pan,"  getting  the  higher  average  on 
the  river  (Rec.  188) ;  the  witness  was  candid  and  truth- 
ful in  saying  (Rec.  189)  that  he  "could  not  say"  that 
he  had  panned  the  discovery  hole,  although  they  had 
"panned  in  various  places  around  where  the  discovery 
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holes  were"  (Rec.  189).  Witnesses  also,  at  this  time 
(Rec.  191)  (1903)  panned  upon  the  Wickman  at  "the 
bank"  near  Corner  No.  4  and  then  over  near  Corner 
No.  2  (Rec.  191)  and  "found  colors  in  it"  (Rec.  192), 
the  colors  being  observable  to  the  naked  eye;  it  further 
appeared  that  at  this  time  two  strangers  were  also  pan- 
ning upon  the  placers  (Rec.  192). 

There  is  one  rather  impressive  feature  of  Mr.  Wick- 
man's  testimony  on  this  head — that  he  took  some  of  the 
dirt  to  St.  Paul  and  had  it  assayed  (Rec.  194),  and  that 
as  a  result  of  the  impression  made  upon  this  witness  he 
invested  more  in  the  stock  of  the  company  (Rec.  195), 
and  advised  his  friends  and  his  brothers  and  members  of 
his  immediate  family  to  invest  (Rec.  196). 

He  testifies  (Rec.  197)  that  he  made  a  second  visit 
in  June,  1906,  and  found  gold  (Rec.  198),  the  pans  con- 
taining from  2  to  8  or  10  colors;  also  that  he  panned 
there  in  September,  1908  (Rec.  199-200)  and  found  gold 
(Rec.  200),  the  other  members  of  the  party  also  finding 
gold, 'finding  "in  one  pan  ten  colors  that  could  be  seen 
with  the  naked  eye — one  of  them  was  quite  a  good  sized 
flake"  (Rec.  200).  He  panned  at  this  last  time  on  the 
Nespelem,  and  on  the  north  side  of  the  river  and  found 
colors  (Rec.  201).  He  describes  the  piece  of  gold  found 
there — "two  round  pieces  connected  with  a  little  neck 
across"  (Rec.  200).  He  also  went  upon  the  property 
in  July,  1909,  in  company  with  Dr.  Hudnutt  and  Mr. 
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Wliite,  both  of  whom  also  testify  to  the  same  facts  (Rec. 
201),  and  they  panned  on  both  sides  of  the  Nespelem. 
At  this  time  he  found  colors  (Rec.  201)  and  saw  Mr. 
White  discover  a  small  nugget  in  his  pan.    This  was  on 
the  Peabody  placer,  but  at  this  time  he  also  panned  on 
the  Wickman    (Rec.   200)    and  taking   some''* 
*      *      *      gravel  and  some  dirt  and  loam,"  he  saw  it 
panned,  and  colors  found  (Rec.  203)  visible  to  the  naked 
eye;  he  also  found  colors  of  gold  in  his  own  panning 
(Rec.  203). 

His  cross-examination  on  this  head  begins  on  page 
219,  Rec.  He  shows  that  he  found  colors  on  his  first 
trip  in  1903  in  ''every  pan  that  I  took  out  of  the  gravel" 
(Rec.  220),  and  that  they  found  gravel  "All  along  the 
banks;"  that  there  were  "little  flakes  of  gold  in  the 
pan"  (Rec.  220)— "a  thin  piece  of  gold." 

In  answering  with  reference  to  the  pan  in  which  there 
was  a  string  of  colors  "an  inch  and  a  half  long,"  he 
he  said  (Rec.  222)   that  that  pan  was  not  "phenome- 
nal," "it  was  not  extra."     He  told  of  panning  in  the 
Wickman   (Rec.  223)   and    that    they    "found    colors" 
"along  the  bank"  and  "some  over  in  a  hole"    (Rec. 
224).    He  testifies  forcibly  (Rec.  224)  that  on  the  Pea- 
body  there  were  always  colors    in  the    pan-"  always 
when  we  took  the  dirt  from  the  gravel.    I  don't  think  T 
ever  saw  a  blank  in  any  pan  where  we  took  the  gravel" 
(Rec.  224)  and,  as  was  to  be  expected,  the  witness  tes- 
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tified  that  "away  from  the  river"  they  didn't  get  "as 
much  gold  as  *  *  *  along  the  Nespelem  river" 
(Rec.  225), 

The  witness  shows  what  is  common  to  the  testimony 
of  all  witnesses,  that  the  Nespelem  river  runs 
through  a  highly  mineralized  belt  (Rec.  225)  be- 
fore entering  the  placer,  and  (Rec.  226)  that  the  pres- 
ence of  gold  in  the  placers  arid  in  the  hills  and  along  the 
upper  Columbia  river  (Rec.  227)  was  in  his  mind  as 
circumstances  indicating  gold  in  these  placers.  The 
witness  showed  his  candor  (Rec.  229)  in  answering  fear- 
lessly that  there  was  a  good  water  power  upon  the 
placers  in  the  falls  of  the  Nespelem  river  (Rec.  229). 
As  shown  by  all  the  witnesses,  the  presence  of  water  at 
a  height  above  placer  ground  is  absolutely  necessary  to 
profitable  placer  operations,  and  defendants  have  never 
thought  of,  or  contended  in  any  way  that  these  placers 
could  be  worked  independently  of  the  natural  advan- 
tages of  the  water  fall  located  upon  them.  That  is 
equally  important  with  the  presence  of  gold  in  the 
ground,  and  "its  use"  in  connection  with  its  purely 
hydraulicking  possibilities,  for  purposes  collateral 
thereto,  the  generation  of  power  necessary  for  the 
work  upon  the  placers — would  most  assuredly  be 
a  contemplation  within  the  mind  of  any  rational 
person,  and,  within  the  law  as  laid  down  by 
the    Supreme     Court     (United     States     vs.    Iron    Sil- 
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ver  Mining  Co.,  Supra),  the  fact  that  locators  such 
as  the  defendants  contemplate  other  uses  of  this 
power,  would  not  be  of  material  weight.  The  in- 
sinuations, frequently  made  by  complainant's  attor- 
neys, that  the  defendants  were  greatly  influenced  by  the 
irrigation  possibilities  of  these  placers,  are  certainly 
gratuitous,  in  view  of  the  testimony  on  this  head,  re- 
ferred to  heretofore  in  the  examination  of  the 
testimony  of  Messrs.  Goodwin  and  Collier.  This  is  sup- 
ported by  the  testimony  of  the  witness  (Rec.  230)  that 
when  selling  stock  in  the  defendant  company,  he  did  not 
refer  to  the  possibility  of  irrigating  the  property.  No 
doubt,  as  shown  by  the  mere  fact  that  water  will  seek 
its  level,  the  water  from  a  height  could  be  used  to  irri- 
gate land  lying  at  a  lower  level.  It  was  not  necessary 
for  this  witness  to  concede  this  fact  (Rec.  231),  so  it 
is  equally  apparent  that  water  in  the  process  of  seeking 
its  level  will  make  "water  power"  (Rec.  231)  and  "drive 
machinery  and  generate  electricity"  (Rec.  231). 

Further,  the  witness  (Rec.  320)  developed  the  legal 
situation  more  accurately  than  it  seems  to  exist  in  the 
Government's  case,  when  upon  being  asked,  'How  do  you 
know  it  would  be  a  paying  proposition?"  he  answered, 
"I  don't  know  as  it  would."  Nor  does  any  one  know. 
All  prospects  are,  at  most,  as  said  by  Justice  Brewer 
years  ago,  "mere  guesses  at  the  undiscovered  bowels  of 
the  hills,"  and  courts  which  do  not  take  notice  of  the 
hazard  of  mining  chances  and  determine  the  duties  of 
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miners  under  tlie  mining  laws  in  view  thereof,  do  not 
exercise  their  judicial  duties  properly. 

This  witness  inferred  from  all  these  various  examina- 
tions that,  * '  When  we  panned  it  and  found  gold  there  in 
various  places  (my  opinion),  was  that  there  was  plenty 
of  gold  there  and  it  could  be  gotten  out  profitably"  (Rec. 
236).  In  this  connection  complainant's  attorney  seems 
to  insinuate  that,  because  this  witness  had  not  himself 
worked  out  to  a  nicety  and  in  detail  the  methods,  ma- 
chinery and  processes  to  be  used  in  hydraulicking  this 
property,  he  could  not  have  had  in  mind,  or  that  he 
could  not  have  had  reason  to  believe  (Eec.  236)  that  this 
property  would  hydraulic  profitably.  Counsel  seemed 
to  assume  that,  when  witnesses  stated  on  direct  exam- 
ination that  he  believed  that  **the  property  *  *  * 
contained  gold  that  could  be  worked  profitably,"  the 
witness  was  testifying  as  an  expert,  and  seems  oblivious 
of  the  true  force  of  the  witness's  statement — viz.,  that 
his  non-expert  belief  showed  the  good  faith  of  this  oflficer 
of  the  defendant  company. 

The  nature  of  the  justification  for  this  belief,  whether 
dependent  in  part  upon  the  statements  of  others  who 
had  a  comparatively  adequate  (though  perhaps  not  an 
expert  knowledge)  of  mining  hydraulics,  or  upon  a  per- 
sonal examination  of  the  property  is  a  matter  of  indif- 
ference. Further,  this  is  put  beyond  any  doubt  by  the 
admission  and  testimony  of  the  complainant's  witnesses, 
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that  in  its  hydraulicking  feature  this  property  was  "an 
ideal  placer  proposition"  (Stevenson,  Rec.  802). 

The  foregoing  testimony  of  Mr.  Wickman,  even  un- 
corroborated, aided  as  it  is  by  the  narration  of  circum- 
stantial incidents  attending  the  various  findings  of  gold, 
is  sufficient  to  show  the  Court  the  remarkable  character 
of  the  examination  by  the  witnesses  for  the  complainant, 
appellee  herein. 

TESTIMONY   OF    WITNESS    GILFELLEN. 

This  witness  lived  in  the  Colville  Reservation  since 
1899,  and  his  continuous  occupation  has  been  mining. 
He  has  pursued  the  occupation  of  mining  for  20  years 
in  Alaska,  Old  Mexico  and  the  United  States,  and  in  the 
States  of  Washington,  Oregon,  California,  Colorado  and 
Idaho  within  the  United  States  (Rec.  259) ;  that  he  had 
done  gold  placer  mining  in  Alaska,  Oregon,  Old  Mexico 
and  in  the  State  of  Washington  on  the  Nespelem, 
and  Columbia  rivers  and  at  Cedar  mountain  (Rec.  260). 
That  he  had  done  hydraulic  placer  mining  in  the  John 
Day  basin  in  Oregon,  and  that  during  part  of  that  time 
he  had  charge  of  the  work  in  the  John  Day  basin  (Rec. 
261) ;  that  during  all  of  the  second  season  he  did  pan- 
ning and  he  showed  by  his  examination  (Rec.  262)  that 
his  experience  there  gave  him  a  full  knowledge  of  hy- 
draulic  placer  mining.  He  then  shows  (Rec.  262)  that 
he  did  placer  mining  by  means  of    the    hydraulicking 


I 


Multnomah  Mining,  Milling  &  Development  Co.    57 

method  in  Old  Mexico,  and  not  only  by  the  general  char- 
acter of  his  testimony  on  these  pages,  but  also  by  his 
direct  statement  (Rec.  262)  he  shows  that  he  was 
"familiar  with  all  the  processes  involved  in  hydraulick- 
ing  gold  from  placers;"  that  he  did  placer  mining  and 
prospected  at  Circle  City  and  Birch  creek  in  Alaska  for 
7  years,  and  that  during  that  time  he  had  property  of 
his  own  and  also  worked  the  property  of  others;  that 
while  in  Alaska  he  had  done  panning  and  sluice  box 
placer  mining  (Rec.  263) ;  and  further  testifies,  as  one 
would  no  doubt  infer,  that  as  a  result  of  such  experi- 
ence he  was  able  to  ''save  the  particles  of  gold,"  when 
he  panned  (Rec.  263) ;  that  after  other  mining  experi- 
ences (Rec.  264)  he  went  to  the  Nespelem  in  1898,  for 
the  purpose  of  ''prospecting  for  quartz  and  placers;" 
that  "while  following  his  occupation  of  miner  at  that 
time"  (Rec.  264)  he  went  upon  the  Wickman  and  Pea- 
body  ground;  that  at  that  time  he  was  prospecting  for 
placer  gold  and  he  prospected  upon  these  properties; 
"we  panned  gold  upon  them"  (Rec.  266).  This  was 
about  2  years  before  any  of  the  defendants  saw  this 
ground. 

The  witness  then  shows  (Rec.  266)  that  at  that  time 
they  were  there  "somewhere  from  a  week  to  ten  days, 
camping  on  the  ground  and  worked  all  over  it,  or  nearly 
all  over  it"  (Rec.  266).  The  witness  then  in  detail  tes- 
tifies (Rec.  268)  as  to  the  panning  done  at  that  time  and 
testifies  that  "we  commenced  down  to  the  mouth  of  the 
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river  and  panned  on  both  sides     *      *      *     about  half 
a  mile  up  on  the  river"— the  Nespelem  river,— showing 
further,  that  they  had  panned  "around  about  where  the 
cabin  stands  and  down  on  the  flat  and  on  the  high  grav- 
elly bench  on  the  south  side"  (Rec.  268),  and  the  witness 
shows  (Rec.  269)  that  they  found  gold  in  the  panning 
along  the  river,  both  "fine  gold  and  coarse  gold,"  and 
that  this  gold  was  "visible  to  the   naked    eye."      The 
witness  then  shows  that  on  the  south  side  of  the  river 
along  the  Nespelem  was  "very  high  bank  of  gravel  for 
about  half  a  mile  up"  (Rec.  269)  and  that  the  height 
of   that   bank   "was  fully  60  feet  of  gravel,  that  could 
be  washed"    (Rec.    269).     The   witness   further   testi- 
fies  (Rec.  271)   that  on  the  bank  "we  panned  a  good 
many  different    places     *      *      *      near    the    stream" 
and  "high    up  on  the    bank,"  and    the    witness  shows 
that    they    found    gold    "in    nearly    every    pan    we 
took  out  of  the  gravel  bank"  and  that  the  "character 
of  the  gold  in  the  gravel  bank  is  generally  coarse,"  that 
the  witness  found  coarse  gold  and  fine  gold  (Rec.  271). 
Witness  further  shows  that  they  "panned  on  the  north 
side  of    the    Nespelem    river,"    "from    the    Columbia 
river,"  "about  half  a  mile  up"  (Rec.    272)    and   "we 
fowid  gold  right  along  when  we  got  into  the  gravel." 
The  witness  also  shows  the  presence  of  gravel  by  stat- 
ing in  this  connection  that  "we  got  into  the  gravel  very 
near  every  place  we  tried,— we  dug  down  until  we  got 
into  the  gravel"  (Rec.  272).    That  they  panned  in  the 
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gulches  on  the  Peabody  and    found  -flour  and  coarse 
gold  both"  (Rec.  272),  his  attention  then  being  directed 
to  the  Wickman  placer;  he  testified  that  they  panned 
upon  the  Wickman  (Rec.  272)     *     *     *     -Along  about 
the  center  of  the  claim  and  from  the  center  to  the  Co- 
lumbia river,  the  whole  length  of  the  Wickman  property 
upon  the  river     *     *     *     to  the  lower  end  of  the  Wick- 
man property,"  where,  as  shown  by  this  witness  (Rec. 
273),  -a  deep  gulch  comes  down;"  that  this  panning  in- 
cluded -any  number  of  places  along  the  bank  where  the 
bank  had  cut— along  the  gravel"   (Rec.  273)   and    the 
witness  shows  the  results  of  the  panning  along  the  Co- 
lumbia river  were  that  -we  found  gold  every  place  that 
we  panned  down  the  Columbia  river,  where  we  went  into 
the  gravel,— awg  place  ive  found  grmel  we  found  goldr 
(Rec.  274) ;  that  they  found  gold  in  the  gulch  referred 
to  hereinbefore  (Rec.  274). 

The  witness  shows  a  rather  significant  fact  in  his  tes- 
timony relative  to  this  gulch  in  testifying  (Rec.  274) 
that  -the  gulch  in  general  is  gravel  *  *  *"  and 
that  -we  didn't  get  to  the  bottom  of  the  gravel.  There 
was  seven  or  eight  feet  of  gravel  generally  that  we  were 
working  in,-that  we  panned  on."  This  in  itself  must 
be  significant  to  the  Court  as  it  was  to  this  miner  and 
the  defendants  as  to  the  quantity  of  the  gold-bearing 
gravel  present  in  these  placers.  The  witness  shows 
(Rec.  275)  that  the  depth  of  the  gulch  was  -35  or  40 
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feet"  and  that  the  thickness  of  the  gravel  ''where  it 
enters  into  the  river  (was)  25  or  30  feet  of  gravel" 
(Rec.  275),  that  they  ''panned  the  full  length  of  the 
Wickman  and  found  gold  right  along  *  *  *  both 
fine  and  coarse"  (Rec.  275). 

The  witness  further  testifies  that,  at  that  time  they 
panned  "outside  the  limits  of  these  placers"     *     *     * 
"both  above  and  on  the  Columbia  river  below  them, 
panning   an   island    out    in    the   middle    of    the    river 
*      *      *      just  opposite  (the  Wickman)"  and  "700  or 
800  feet  distant"  and  "we  found  coarse  gold"   (Rec. 
277).    The   witness    shows    that    Mr.   Peterson   accom- 
panied him  upon  this  trip,  and  that  in  addition  to  the 
panning  just  referred  to  they  panned  at  a  point  about 
200  feet  south  of  the  "south  line  of  the  Peabody  placer" 
Rec.    277)    and    found    gold.      The   testimony    of    this 
witness  shows  that  south  of  the  Peabody  placer,  is  a 
bar  connected  together  with  the  Peabody  placer,  that  it 
is  called  "Condon's  Flat;"  that  it  "contains  gravel  and 
a  little  lake"  and  that  there  was  "gold  all  through  the 
gravel  so  far  as  we  went;"  that  we  dug  at  the  shore- 
high  water  mark  of  the  lake  and  the  gravel,  and  panned 
there  and  found  gold"  (Rec.  278). 

He  shows  also  that  they  panned  along  the  Columbia 
from  the  mouth  of  the  San  Poil  river  above  these  placers 
and  panned  along  the  Columbia  until  about  8  miles 
below  the  Nespelem  (Rec.  278)  and  found  both  fine  and 
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coarse  gold.  The  witness  illustrates  his  testimony  by 
stating  (Rec.  278-279)  that  their  purpose  in  panning  the 
Wickman  and  Peabody  placers  at  this  time  was  to  dis- 
cover whether  there  was  enough  gold  there  to  pay  for 
working  by  sluice  boxing. 

The  witness  shows  that  "about  three  weeks"  before 
he  gave  his  testimony  he  panned  upon  both  placers  and 
found  gold  on  the  Peabody,  personally  (Rec.  291),  and 
also  found  gold  on  the  Wickman.  The  witness  further 
explains  the  reason  why  he  did  not  work  the  property 
by  hydraulicking  (Rec.  293)  was  that  at  the  time  "I 
hadn't  the  money  to  furnish  the  material  to  go  ahead 
with  it." 

Mr.  Peterson  and  the  witness  were  upon  these  prop- 
erties with  a  purpose — they  were  looking  for  a  place  to 
use  sluice  boxes  and  this  explains  the  thoroughness  of 
the  examination  made  by  this  witness  in  1898. 
The  witness  shows  throughout  his  testimony  in  chief, 
and  particularly  his  cross-examination,  that  he  was  alto- 
gether at  home  in  placer  by  hydraulicking.  He  gives  it  as 
his  opinion  (Rec.  285)  that  there  was  plenty  of  water 
upon  these  placers  for  hydraulicking  purposes;  that  the 
"soil  is  adapted  to  hydraulicking;  that  the  Nespelem, 
as  far  as  I  have  seen — it,  is  straight,  almost  straight 
gravel  and  could  be  very  easily  hydraulicked "  (Rec. 
282),  that  "the  Wickman  and  Peabody  placers  could  be 
hydraulicked;"  that  the  placers  "are  both  well  located 
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for  hydraulicking"  (Rec.  284);  that  ''tliey  are  situated 
to  have  a  good  dump"  (Rec.  284)  ''in  the  Columbia 
river, ' ' 

The  witness  then  shows  that  he  had  prospected  above 
the  placers  upon  the  Nespelem  river  (Rec.  280),  that  the 
Nespelem  river  runs   through    a    mineralized    country 
bearing  gold,  silver,  copper  and  nickle  (Rec.  285) ;  that 
the  Little  Nespelem,  a  branch  of  the  Big  Nespelem,  also 
"runs  through  a  gold,  silver  and  copper  country"  (Rec. 
285) ;  that  this  witness  in  prospecting,  had  found  placer 
gold  along  the  Nespelem  river,  "about  13  miles  above." 
the  placers  in  question  (Rec.  285),  that  he  had  also  pros- 
pected along  the  Little  Nespelem  and  had  found  gold. 
The  witness  further  shows  that  in  1898  and  thereafter, 
it  was  the  general  reputation  among  the  miners  which 
"seemed  to  be  in  general  with  all  prospectors    of   the 
country,"  that  in  the  Nespelem  bar  "there  was  plenty 
of  gold  there  to  pay  to  work"  (Rec.  287). 

The  witness  also  shows  that  there  was  also  a  bar  at 
that  place  called  "Stevenson's,"  which  was  "somewhere 
in  the  neighborhood  of  about  6  miles  above"  from  these 
placers  (Rec.  288) ;  that  this  bar  had  been  worked  over 
as  placer  ground  (Rec.  288) ;  also  referred  to  by  Dr. 
Hudnutt,  pages  525  and  526 ;  that  there  was  a  bar  below 
the  Nespelem  on  the  Columbia,  viz.,  "Hopkin's  Bar" 
(Rec.  289)   that  had  been  worked  and  that  there  was 
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placer  mining  in  1898  on  the  Columbia  river  below  the 
Nespelem,  by  panning  and  rocker  (Rec.  290). 

As  a  part  of  the  direct  testimony  of  this  witness,  and 
based  upon  an  experience  and  knowledge  revealed  by 
his  testimony  that  must  be  undoubted,  this  witness  tes- 
tified (Rec.  292)  that  in  his  opinion  beyond  the  facts 
testified  to  by  him  relative  to  these  placers  "a  reason- 
able individual  would  be  justified  in  the  expenditure  of 
time  and  labor  in  the  development  of  these  two  placers. ' ' 
Further,  the  witness  states  (Rec.  292)  "that  it  would 
pay  to  spend  money  working  there,  it  would  pay, — a 
good  paying  institution,"  and  the  witness  further  an- 
swered affirmatively  (Rec.  292)  the  question  whether 
in  his  opinion  these  placers  ''could  be  worked  in  such  a 
way  as  to  render  a  reasonable  profit." 

The  cross-examination  of  this  witness  added  to  the 
strength  of  his  testimony.  It  showed  from  its  begin- 
ning (Rec.  293)  that  he  was  not  only  familiar  with  the 
mechanical  phase  of  hydraulicking,  but  was  thoroughly 
familiar,  by  reason  of  his  extensive  observation  and  ex- 
perience by  reason  of  having  had  charge  of  such  work, 
with  the  actual  process  of  hydraulicking.  His  detail 
testimony  given  upon  cross-examination,  shows  very 
clearly  that  this  witness  was  thoroughly  conversant  with 
placer  mining  by  panning,  sluice  boxing,  rocking  and 
hydraulicking  methods,  and  that  his  testimony  with  ref- 
erence to  the  availability  of  the  Peabody  and  Wickman 
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placers  for  exploitation  is  most  convincing.    Of  course, 
in  view  of  the  fact  that  witnesses  for  the  complainant, 
especially  witness  Stevenson,  have  admitted  under  cross- 
examination,  that  these  placers  present  most  admirable 
qualities;  the  testimony  of  this  witness  on  this  head  is 
not  necessary,  but  it  has  a  value  of  its  own  in  relation 
to  his  other  testimony,  inasmuch  as    it    indicates    the 
reason  why  this  witness  did  not  locate  and  placer  mine 
this  property  in  1898.    This  witness  was  upon  this  prop- 
erty in  March,  1898,  before  the  Keservation  was  open 
to  mineral  location,  and  as  testified  to  by  him,  he  and 
his  partner  returned  to  it  in  July  of  that  year,  after  the 
reservation  was  open  to  mineral  location.     The  witness 
testifies  without  hesitation  that  they  had  in  mind  at  the 
time  of  their  first  trip  to  the  placers,  to  return  to  them 
after  the  Reservation  was  open  inasmuch  as  they  had 
been  told  that  there  was  '^  sluice  box  diggings  there  (Rec. 
327).    There  is  in  this  situation,  a  most  cogent  circum- 
stance.   Here  were  two  average  men,  and  judging  from 
the    character   of  the   testimony   of  this   witness,   men 
of  more  than  average  common  sense  and  mineral  knowl- 
edge, influenced  by  statements  made  to  them  with  ref- 
erences to  this  property,  examining  it  casually  in  March, 
1898,  holding  the  placer  possibilities  of  this  ground  by 
sluice-box  methods   in  their  minds   and  intentions  for 
several    months,  returning  to  it  when  the  reservation 
was     opened,     and     then     prospecting    upon     it    very 
thoroughly    for    a    period    of    a    week    to    ten    days 
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before  determining  that  it  could  be  made  profit- 
able by  sluice-box  methods.  We  must  believe  the 
testimony  of  this  witness  upon  this  point.  To 
this  witness  and  his  partner  at  least  must  be 
ascribed  the  conduct  of  rational  men,  and  we  find 
these  two  reasonable  men  influenced,  as  were  the  de- 
fendants in  this  case,  by  the  mineral  character  of  the 
surrounding  country,  of  the  Columbia  and  Nespelem, 
by  the  gold  which  these  witnesses  found  upon  the  prop- 
erty, by  the  common  reputation  as  to  the  presence  of 
gold  in  this  property,  and  by  the  topographical  features 
of  the  placers  with  relation  to  the  water,  in  such  a  way 
that  it  was  only  after  a  most  careful  examination  that 
they  determined  that  they  could  not  make  sluice-box 
mining  profitable  upon  this  property.  It  is  to  be  noted, 
however,  that  the  witness  is  confident  and  apparently 
was  confident  at  that  time  that  the  property  could  be 
made  to  pay  by  hydraulicking.  They  had  gone  into  that 
country  with  horse,  pack-horses,  tents  and  blankets, 
picks,  pans  and  shovels,  for  prospecting  purposes,  but 
as  is  true  in  nearly  all  such  prospecting  trips,  they  did 
not  have  with  them  either  mechanical  facilities  for  hy- 
draulicking or  the  money  necessary  for  hydraulicking. 
The  witness  states  (Rec.  309)  that  "the  reason  is  I 
didn't  have  money  to  go  ahead  and  put  in  a  dam  and 
get  pipe  for  to  hydraulic  it."  Further,  it  would  have 
required  lumber,  a  dam,  hose,  a  pipe  and  a  giant  (Rec. 
310),  and  as  shown  elsewhere  in  his  testimony,  would 
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have  required  the  employment  of  other  labor,  inasmuch 
as  two  men  were  insufficient  for  the  working  of  a  hy- 
draulieking  proposition  (Rec.  321).    The  witness  stated 
(Eee.  321)   in  connection  with  this,  that  ''it  is  a  slow 
operation  for  two  men  to  go  ahead  and  we  didn't  have 
the  money  to  hire  more."    The  item  of  expense  for  pipe 
alone,  as  shown  on  page  324  of  Record,  would  have  been 
a  very  considerable,  for  witness  shows  that  the  amount 
of  pipe  required  would  have  been  ''in  the  neighborhood 
of  somewhere  close  to  3000  feet"  and  3000  feet  of  iron 
pipe  would  have  cost  a  considerable  amount  of  money, 
especially   after  adding  to   it  the  cost  of  freight  and 
overland  transportation  by  wagon  to  this  point  so  far 
remote  from  the    railroad    transportation.     Therefore, 
the  failure  of  this  witness  and  his  partner  to  undertake, 
the,  to  them,  gigantic  undertaking  of  hydraulicking  this 
property  has  no  significance  and  does  not  in  any  way 
weaken  the  value  of  this  witness's  testimony  under  this 
head.     The  witness  shows  that  in  the  John  Day  basin, 
he  had  placer  mined  profitably  "upon  three-month  sea- 
sons" (Rec.  293)  and  that  they  moved  soil  there  "under 
a  50-foot  head,"  which  soil  was  much  more  difficult  to 
wash  than  would  be  the  soil  upon  the  property  in  ques- 
tion (Rec.  343).    Furthermore,  in  drawing  a  comparison 
between  the  John  Day  basin  placers,  which  this  witness 
testified  had  been  worked  profitably  at  6  cents  per  cubic 
yard  (Rec.  343),  this  witness  showed  that  on  the  Nes- 
pelem  placers  "there  is  more  water,  the  water  can  be 
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used  steadily  here  the  whole  year  round,  while  there  we 
only  used  it  about  three  months  in  a  year,"  and  further 
stated  that  on  the  Nespelem  placers  there  was  ' '  a  bigger 
head  of  water"  (Rec.  344).  The  witness  further  shows 
(Rec.  337)  that  the  soil  of  the  Wickman  and  Peabody 
placers  is  "adapted  to  washing  very  easy  with  water 
*  *  *,  is  very  easily  washed  off"  (Eec.  337).  The 
witness  further  shows  (Rec.  338)  that  while  6  cents  a 
cubic  yard  was  ''sufficient  for  hydraulicking"  it  was 
"not  for  sluice  boxes,"  which  verifies  our  former  con- 
clusion on  this  head.  The  fact  that  the  witness  did  not 
sluice  box  this  property  does  not  indicate  that  in  his 
view,  the  property  was  not  a  favorable  hydraulicking 
proposition.  The  witness  states  (Rec.  316)  "I  have  hy- 
draulicked  where  the  estimate  was  only  6  cents  (a  cubic 
yard)  and  made  good  money  at  it,"  and  he  states  on 
the  same  page  "if  you  find  anywhere  there  is  a  hy- 
draulicking proposition,  if  you  find  5  or  6  cents  a  yard 
it  is  enough." 

The  witness  shows  throughout  his  testimony  on  cross- 
examination  that  this  property  was  admirably  adapted 
to  placer  mining.  His  testimony  shows  the  presence 
of  enormous  quantities  of  gravel  throughout  the  placers, 
showing  in  all  the  ravines  and  along  the  Columbia  river, 
in  the  deep  gulches  that  open  into  the  Columbia  river 
at  the  end  of  the  Wickman  placer,  in  the  various  pros- 
pect holes  dug  by  this  witness  and  his  partner,  and  espe- 
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cially  in  the  60-foot  (Rec.  318)  gravel  bank  on  the  south 
side  of  the  Nespelem  river,  the  prospecting  done  by  this 
witness  and  his  partner  shows  gold  in  the  gravel  wher- 
ever it  was  prospected,  sometimes  being  the  flour  gold 
of  the  Columbia,  and  at  other  times  the  more  coarse 
gold  of  the  Nespelem;  from  this  witness's  testimony  it 
is  fair  to  infer  that  this  Nespelem  bar  probably  formed 
in  the  past  by  the  conjunction  of  the  Nespelem  and  Co- 
lumbia rivers  and  by  the  action  and  effect  of  prehistoric 
glaciers,  has  had  placed  within  its  mass  during  the  cen- 
turies which  have  passed,  a  considerable  body  of  gold, 
and  from  his  testimony  and  the  testimony  of  all  the 
witnesses   for  the  defense,   it  is   safe  to   assume  that 
this   gold  in  fine  particles  permeates  the  entire  mass 
of  this  placer  with  perhaps  the  exception  of  the  silt 
soil  which  covers  at  least  a  portion  of  the  placer  in  a 
thin  layer,  and  which  appears  to  have  been  that  which 
witnesses   for   the   government   examined    rather   than 
the  gravel.     From  his  testimony,  as  well  as  by  conces- 
sions of  other  witnesses  for  the  complainant,  these  bars, 
with  the  flow  of  water  from  the  Nespelem,  are  without 
question  ideal  placer  locations,   so   admirably  adapted 
to  hydraulicking  that  anyone  with  even  a  knowledge  of 
the  fundamental  features  of    hydraulicking    would    at 
once  determine  that  this  property  was   admirably  lo- 
cated for  hydraulic-mining;  added  to  this  is  the  general 
reputation  among  miners  relative  to  this  property,  that 
it  would  bear  gold  and  that  reasonable  men,  whose  busi- 
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ness  was  mining,  seriously  and  carefully  examined  this 
property  with  the  purpose  of  attempting  to  mine  it  in 
a  manner  admittedly  less  profitable  than  would  be  the 
hydraulicking  process;  further  adding  the  testimony  of 
this  witness  relative  to  successful  placer  mining  under 
less  favorable  circumstances  at  Stevenson's  ranch  about 
6  miles  away,  and  at  various  points  on  the  Columbia, 
and  the  further  fact  of  the  highly  mineralized  character 
of   the    Nespelem   and   its    branches    and   the    country 
through  which  it  flows,  and  the  further  fact  that  among 
other  minerals,  gold  appears  in  quartz  mines  adjacent 
to  these  claims;  further  adding  the  testimony  of  this 
witness  with  reference  to  profitable  hydraulic  mining 
in  the  John  Day  basin  under  much  less  favorable  cir- 
cumstances upon  a  yield  of  6  cents  a  cubic  yard — con- 
sidering these  various  phases  of  testimony,  one  must 
concede   the  reasonableness   of  this  witness's   faith  in 
this  property,  and  one  must  also  justify  the  defense  in 
believing  that  this  property  possesses  valuable  possi- 
bilities. 

The  witness  testified  that  the  amount  of  gold  lost  in 
hydraulicking  was  about  1  per  cent  of  the  flour  gold  and 
that  hydraulicking  was  an  economical  method  of  mining 
(Rec.  300).  The  attention  of  the  Court  is  directed  to 
this  at  this  time  for  the  reason  that  hereafter  it  will 
be  shown  conclusively  by  the  testimony  of  other  wit- 
nesses that  the  quanitiy  of  gold  found  in  this  property 
was  much  more  than  sufficient  to  pay  6  cents  per  cubic 
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yard,  and  tkat  therefore  this  defendant  was  and  is  justi- 
fied in  its  belief  that  the  Nespelem  properties  did  con- 
stitute valuable  placer  gold  properties. 

The  attempt  of  the  Government  to  create  a  mountain 
as  to  an  orchard   upon   Condon's    field,  was    rendered 
altogether   futile   by   the   testimony    of    this    witness 
(Rec.  335)  where  he  states  "there  is  a  few  scrub  trees 
around  the  house,"  and  in  answer  to  the  inquiry  ''What 
would  you  call  it — an  orchard — you  wouldn't  call  it  an 
orchard?"  the  answer  came  ''I  don't  know  as  I  would, 
for  last  summer  he  went  and  tore  up  a  lot  of  the  trees 
there  and  said  they  didn't  bear  now;  a  few  of  them 
did."    As  a  matter  of  fact,  the  attitude  of  the  mind  of 
this  witness  is  the  attitude  of  mind  of  the  defendant 
company  and  its  officers.     This,  with  reference  to  the 
availability  of  these  placers  for  agricultural  purposes, 
is  well  illustrated  by  the  testimony  of  the  witness  (Rec. 
337)   when  asked  whether  Stevenson's  place  was  sage 
brush  land,  he  responded,  "I  suppose  it  was,  I  don't 
know,  I  am  not  a  farmer  and  I  don't  know  anything 
about  farming  (my  business  is  mining)."     Some  of  the 
defendants — all  of  them,  as  is  shown  in  their  testimony, 
were  engaged  in  mining  as  their  sole  occupation,  and 
although  they  are  a  mining  corporation,  like  all  mining 
corporations,  it  enables  them  to  do  all  kinds  of  business 
in  all  parts  of  the  Western  Hemisphere,  their  sole  activi- 
ties were  mining  activities,  either  quartz  or  placer,  and 
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there  is  an  entire  absence  of  evidence — not  even  a  scin- 
tilla of  evidence  appears — to  show  that  the  defendant  or 
its  representatives  have  in  any  way  attempted  to  use 
or  considered  this  property  other  than  in  a  way  adapted 
to  mining. 

L.   K.   ARMSTRONG'S    TESTIMONY. 

When  the  Court  has  read  the  testimony  of  this  witness, 
there  can  be  no  doubt  as  to  the  placer  mining  possibili- 
ties of  this  property.  He  spoke  from  20  years'  prac- 
tical experience  in  his  profession  as  a  mining  engineer 
(Rec.  655),  and  from  placer  mining  in  the  Black  Hills, 
in  the  Swauk  District  in  Washington  (Rec.  656)  and  at 
various  other  places  (Rec.  658).  He  has  had  actual 
charge  of  hydraulicking  operations  (Rec.  656),  had  ex- 
amined placer  properties  in  Montana,  Idaho,  Wash- 
ington, Oregon  and  British  Columbia  (pages  659  and 
660),  and  his  testimony,  direct  and  cross,  shows  con- 
clusively that  he  is  the  master  of  his  profession;  that 
he  is  a  member  of  the  American  Institute  of  Mining 
Engineers  and  of  the  Canadian  Mining  Institute  (Rec. 
660).  He  was  upon  the  property  in  question  three  days 
and  made  a  careful  examination  of  the  property, 
by  panning  both  placers.  His  testimony  shows  very 
clearly  that  this  property  is  most  favorably  located  for 
mining,  that  it  is  composed  of  a  tremendous  over-burden 
of  gravel,  and  that  from  every  standpoint  it  is  ideally 
located  and  adapted  to  placer  hydraulicking  (Rec.  667). 
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The  witness  shows  that  in  the  Swank  District  (Rec.  658) 
the  cost  of  mining  was  ten  cents  per  cubic  yard,  while 
in  Southern  Oregon  (Rec.  659)  the  cost  was  ''about  5 
cents  per  cubic  yard."    The  witness,  after  showing  prior 
examinations  of  other  placer  properties  as  an  expert 
''for  the  purpose  of  reporting  to  other  people  on  the 
advisability  of  investment"  (Rec.  659)  and  of  this  prop- 
erty, gives  it  as  his  estimate  that  these  placers  could  be 
worked  at  "not  to  exceed  4  cents  per  cubic  yard"  (Rec. 
670).     This  is  fully  substantiated  by  the  testimony  of 
complainant's  witness,   Stevenson,   referred  to  herein- 
after.    He  disposed  of  the  inference  sought  to  be  cre- 
ated by  complainant  that  the  improvement  ditch  No.  3 
running  across  these  two  properties  was  intended  for 
irrigation  purposes,  by  showing  (Rec.  671-672)  that  this 
ditch  was  "available  for  placer  mining  purposes  upon 
these  two  placers,"  and  by  showing  its  proper  presence 
in  a  scheme  of  placer  mining  upon    these    properties 
(Rec.  672). 

The  witness  after  showing  satisfactory  experience  in 
panning  shows  that  he  panned  on  this  property  (Rec. 
672)  and  found  gold  (Rec.  672),  that  he  weighed  17  of 
the  colors  found  by  him  and  they  weighed  "a  trifle  over 
one  cent"  (Rec.  673)  and  "three  of  these  pieces  weighed 
one-half  cent"  (Rec.  673),  and  that  the  average  pan 
gave  "12  particles"  (Rec.  673).  The  complainant,  it 
has  been  shown  heretofore,  had  testified  that  there  were 
150  pans  in  a  cubic  yard.    Upon  the  basis  of  this  aver- 
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age  the  estimate  made  by  this  witness  that  the  value 
of  this  property  per  cubic  yard  would  be  12  cents  is  a 
reasonable  estimate  (Rec.  674).  This  is  shown  in  the 
examination  of  this  ground  by  this  witness  and  pro- 
fessional thoroughness  in  marked  contrast  with  the 
cursory  examination  of  certain  of  the  witnesses  for  the 
complainant.  Witness  Comerford,  for  instance,  says 
(Rec.  176)  the  mere  ''condition  of  the  soil  and  the  place 
was  such  that  any  person  who  had  experience  or  an 
observing  man  would  never  look  for  gold  there"  (Rec. 
176),  while  this  witness  traversed  the  whole  property 
in  detail,  examined  the  ditch  in  detail,  the  ravines,  the 
gulches,  the  banks,  the  gravel  in  natural  and  artificial 
exposures,  personally  panned  ''on  the  ground  12  pans" 
(Rec.  624)  and  "superintended  the  panning  of  about 
40  more  pans  (Rec.  624  *  *  *_  j  ^^g  -qqI-  qj^\j 
present  but  I  saw  it  done."  Moreover,  this  witness 
spent  three  days  on  the  claims  (Rec.  636)  making  this 
examination.  He  had  assistance  and  was  not  "hurried," 
as  were  Messrs.  Collier  and  Goodwin,  according  to  their 
testimony  heretofore  referred  to,  but  made  a  most 
careful  examination. 

This  careful  examination  showed  that  "the  greater 
part  of  them  (the  placers)  was  underlaid  with  gravel — 
*  *  *  *I  believed  it  to  be  equally  true  as  to 
both  claims"  (Rec.  700);  which  gravel,  the  wit- 
ness     shows   (Rec.    703)     if     in     "large     banks      or 
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gravel  deposits"  (Rec.  703)  can  be  "most  economically 
worked  by  liydraulicking"  (Rec.  703).  The  wit- 
ness shows  (Rec.  674)  that  at  one  point  on  the 
Nespelem  there  was  a  gravel  bank  "more  than  75 
feet  high"  and  establishes  the  fact  by  a  photograph 
(Defendant's  Exhibit  "K";  Rec.  674  and  675),  and 
that  "the  bench  was  made  np  almost  wholly  of  gravel 
except  at  specific  points"  (Rec.  717). 

As  reflecting  upon  the  omission  of  the  defendants  to 
do   more  than   they  had   done   towards   equipping  the 
property  with  a  hydraulicking  outfit,  the  testimony  given 
by  the  witness  (Rec.  737)  in  connection  with  the  testi- 
mony of  Wickman,  discussed  heretofore,  frees  the  de- 
fendants from  any  suspicion.    He  shows  under  a  search- 
ing cross-examination  (Rec.  735)  that  the  cost  of  such 
equipment  as  was  considered  installing  was  very  large, 
that  the  flume,  a  part  of  the  bed  of  which  the  defendants 
had  already  blasted  from  the  rock,  would  cost  about 
40  per  cent  (Rec.  738)  of  the  whole;  that  such  a  flume 
was    necessary    (Rec.  738);  a    trestle   (Rec.   738)    and 
bridge    work     would     cost     "at    least     25     per     cent 
of    the    cost    of    the    flume"     (Rec.    739),    and    the 
witness  says  that  he  did  not  include  the    trestle    and 
bridge  work  in  his  estimate  (Rec.  739),  and  he  did  not 
include  the  expense  of  the  improvement  ditch  already 
constructed  (Rec.  740),  although  he  did  include  the  cost 
of  connecting  it  over  the  ravines  (Rec.  740),  the  sluices 
would  add  to  the  cost  over  $1000.00   (Rec.  744),  and 
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about  3000  feet  of  iron  pipe  at  more  than  $2.50  per  foot 
would  be  necessary  (Rec.  742),  the  minimum  number  of 
feet  being  3000,  and  the  minimum  price  being  $2.50  per 
foot  (Rec.  743),  two  gates  $300.00,  a  standpipe,  over 
$300.00  (Rec.  743),  two  giants,  five  air  escapes  $125.00, 
lighting  plant  for  night  work  (Rec.  744-745)  $500.00, 
power  plant  for  sawing  lumber  (Rec.  750)  about  $2500.00 
installed  (Rec.  751),  building  and  shops  and  tools  (Rec. 
751),  "half  a  dozen  buildings — might  be  more"  (Rec. 
752),  including  "blacksmith  shop  and  repair  shop" 
(Rec.  752) — all  these  at  "five  to  eight  hundred  dollars 
apiece"  (Rec.  752) — all  this  expense  when  measured 
against  the  cash  in  the  possession  of  the  company  as 
shown  by  the  testimony  of  the  treasurer,  Wickman, 
shows  very  clearly  why  this  company  followed  the  usual 
history  of  nearly  all  mining  companies  in  this  and  the 
adjoining  states — i.  e.,  proceeded  slowly,  hampered  by 
its  lack  of  money,  and  rendered  cautious,  as  even  miners 
are,  by  the  knowledge  that  in  addition  to  this  large  ex- 
penditure, there  must  ensue  a  long  period  of  time  when 
the  cost  of  operation  would  be  very  large.  In  view  of 
this  handicap,  this  defendant  is  to  be  commended  for 
proceeding  in  the  way  in  which  it  did — blasting  out  the 
flume,  preparing  the  dam,  and  preparing  the  foundation 
for  a  small  power  plant  whereby  the  company  would  be 
enabled  to  do  the  preliminary  construction  work  neces- 
sary in  the  course  of  equipping  the  property  for  hy- 
draulicking. 
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Mucli  has  been  made  of  the  possibilities  of  power  de- 
velopment and  distribution  from  the  water  power, 
always  by  way  of  insinuation  (Rec.  749).  This  witness 
disposes  of  this  (Rec.  749)  where  he  says,  that  such  a 
thing  would  not  be  possible  from  the  water  power  ''and 
operate  the  placer"  (Rec.  749);  "I  do  not  see  where 
there  would  be  water  to  do  it  with"  (Rec.  750). 

Something  of  the  placer  possibilities  of  this  property 
is  revealed  by  this  witness  when  he  shows  (Rec.  733) 
that  there  are  "a  good  many  million  cubic  yards,"  and 
''over  ten  years"  (Rec.  750)  work  to  work  up  this 
ground,  working  by  day,  and  also  at  night  by  the  light 
furnished  by  the  lighting  plant. 

It  is  apparent,  too,  that  the  defendant  has  at  all  times 
had  bona  fide  in  mind  the  exploration  of  this  property 
as  a  placer,  for  it  appears  (Rec.  768)  that  the  company 
had  "under  the  instructions"  of  the  witness  "and  in- 
dependent of  them  *  *  *  made  numerous  and 
various  widely  separated  examinations  of  this  prop- 
erty" (Rec.  768)  and  furthermore,  he  had  suggested 
and  the  company  had  "intended  to  sink  holes  in  the 
ground  and  take  samples"  (Rec.  769),  all  of  which  is 
corroborated  by  Dr.  Hudnutt's  testimony  later.  The 
fact  that  this  defendant  had  consulted  this  expert  mining 
engineer  in  this  way,  is  significant  of  the  good  faith  and 
fair  hopes  of  the  defendant  in  this  matter.  . 

Beyond   doubt,   we   are   justified    in     claiming,    this 
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witness  establishes  the  presence  of  gold  in  this  prop- 
erty by  a  personal  investigation,  the  hydraulicking  feasi- 
bility of  these  placers  by  an  abundant  supply  of  water, 
their  location,  and  the  possible  profitable  working  of  the 
property  by  reason  of  the  nature  of  the  gravel  deposits 
underlying  this  property;  he  further  shows  the  rele- 
vancy of  the  work  done  by  the  defendant,  the  scheme  of 
hydraulicking  these  placers,  and  adds  to  the  expert  and 
non-expert  testimony  already  in  the  case,  the  weight  of 
his  professional  opinion  that  ehese  placers  can  be 
worked  profitably. 

TESTIMONY    OF    JOSEPH    KROLL. 

John  Kroll,  a  rancher  at  Coulee  City,  who  also 
owns  three  quartz  claims  at  Nfespelem  (Rec.  823)  and 
who  had  mined  since  1880,  testified  (Rec.  824)  that  he 
had  been  acquainted  with  the  Nespelem  country  for  11 
years,  that  he  had  had  experience  with  gold  placers  in 
Wyoming  and  Montana  and  had  ''prospected  a  good 
deal  on  the  south  half  of  the  Colville  Reservation"  (Rec. 
824).  He  testified  that  he  first  was  on  the  ground  cov- 
ered by  the  placers  in  question  ''October  1st,  1898," 
prospecting,  and  had  at  that  time  prospected  from 
"below  the  mouth  of  the  Nespelem"  (Rec.  825)  to 
"some  30  miles  above"  (Rec.  825)  and  at  that  time 
"panned  along  the  Nespelem  river  from  the  falls  down 
to  the  mouth  and  found  some  good  results"  (Rec.  826) 
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and  **down  the  Columbia      *      *      *      past  the  prop- 
erty" (Rec.  827)  and  ''found  good  results"  (Rec.  827). 
''Gold  colors."    He  was  upon  this  property  at  that  time 
from  October  15th  to  November  11th,  and  in  his  pan- 
nings  along  the  Nespelem  he  said  that  he  "found  from 
1  to  18  colors  of  flour  gold"  (Rec.  828).    He  says  can- 
didly, "I  didn't  count  the  colors,  simply  they  were  there 
and  I  didn't  count  them"  (Rec.  827).    Despite  the  vol- 
unteered   statement    of    witness     Comerford    that    no 
observing  man  would  look  here  for  gold,  this  prospector 
of  years  of  experience  stopped  on  this  property  and  he 
says,  "my  intention  was  to  find  gold  there  and  make  a 
location"  (Rec.  828),  and  he  did  locate  on  the  property, 
making  three  locations   on  the  property,   the  Sunrise, 
Monday  and  Ditto,  on  October.  13,  14  and  15,  1898,  the 
witness  refreshing  his  recollection    by    a    book   memo- 
randum made  at  the  time  (Rec.  829).     He  intended  to 
work  these  locations,  but  was  unable  to  do  so  because  he 
did  "not  have  the  means"  (Rec.  830),  although  he  went 
to  Farr  Bros,  at  Keller  and  applied  to  them  for  assist- 
ance.    The  circumstances   of  this  narrative  shows  its 
truth.    The  witness  collected  gold  from  these  claims  at 
this  time  (Rec.  831).    He  had  panned  upon  the  property 
before  locating   (Rec.  864)   and  after  locating,  he    did 
"some  prospecting     *      *     *     on  the  claims  that  I  lo- 
cated" (Rec.  846).     The  witness  found  that  to  get  the 
water  on  the  placers  he  "had  to  get    this    water    out 
through  a  hard  granite  point     *     *     *      (as  it  was)  too 


Multnomah  Mining,  Milling  d  Development  Co.    79 

expensive"  (Rec.  859).  The  witness  speaking  of  his 
panning  in  1898  said,  '*!  could  find  gold,  actually  there 
was  a  string  in  the  pan  probably  six  inches  of  this  flour 
gold — it  is  just  like  flour  and  you  can  see  a  yellow  streak 
of  it,  but  you  can  not  count  the  colors"  (Rec.  845). 

The  witness  then  showed  (Rec.  832)  that  he  had 
panned  '*last  October  (1909)  "about  eight  pans"  on 
this  property  and  found  gold  (Rec.  832)  on  the  Nespelem 
and  on  the  Columbia,  and  in  all  but  two  or  three  he 
found  gold  from  one  to  six  colors  in  a  pan.  Further- 
more, the  witness  gave  into  court  defendant's  Exhibit 
"U",  containing  the  gold  which  he  had  found  in  those 
''five  or  six  pans  (Rec.  834),  the  witness  saying  that  45 
of  such  colors  would  make  a  cent,  which  at  150  pans  to 
the  cubic  yard,  and  one  to  six  colors  per  pan  would  yield 
from  a  lowest  possible  minimum  of  3i/^  cents  to  21  cents 
per  cubic  yard. 

Adverting  to  the  testimony  of  Mr.  Stevenson,  which 
the  witness  had  heard  (Rec.  837),  the  witness  said  that 
''it  is  almost  impossible  for  a  man  to  pan  down  the  Nes- 
pelem river  without  finding  colors"  (Rec.  837).  The 
witness  in  the  same  connection  said,  that  "a  man  could 
possibly  pan  twelve  pans  and  miss  it  if  he  would  take 
from  the  top  gravel"  (Rec.  737).  This,  together  with 
his  partisan  attitude,  explains  why  witness  Stevenson 
did  not  find  gold.  Kroll's  testimony  as  to  his  earnest 
efforts  to  exploit  this  property  in  1898-1899,  and  the 
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circumstances  of  his  testimony — the  note  book,  the  Farr 
Bros,  application,  the  proffer  of  gold  actually  found 
upon  his  last  trip — and  the  careful  examination  made  in 
1898,  the  responsible  and  unbiased  character  of  the 
witness,  urge  us  to  give  his  testimony  full  credit. 

The  attempt  to  fix  upon  this  defendant  a  fraudulent 
irrigation  scheme  upon  these  placers  as  alleged  agri- 
cultural ground  is  fully  met  by  this  witness  (Rec.  835). 
Attempts  to  farm  it  had  been  made  in  1898,  with  a  re- 
sult of  ''nothing"  (Rec.  835) ;  and  on  the  adjoining  land 
of  Condon's  an  attempt  had  been  made  to  raise  grain, 
but,  in  the  language  of  the  witness,  "didn't  raise  it" 
(Rec.  836).    There  is  no  other  "agricultural  land"  near 
this  property  "save  across  the  Columbia,  distant  5  or 
6  miles"  (Rec.  836).     The  witness  said  (Rec.  855)  that 
the  upper  part  of  the  placers  was  too  coarse  and  sandy 
to  raise  agricultural  products.    He  shows  that  on  Con- 
don's field  adjoining  the  soil  contains  "some  black  soil" 
(Rec.  857),  that  there  is  a  kind  of  "sheep  grass"  grow- 
ing there,  and  a  poorer  kind  upon  this  property,  and 
that  apparently  the  only  garden  stuff  grown  near  Nes- 
pelem  is  for  the  use  of  the  owners  (Rec.  858).    Appar-  •%' 
ently  the  suggestion  that  this  land  is  capable  of  agricul- 
tural use  is  based  upon  rafher  conjectural  grounds.    As 
bearing  upon  the  value  of  the  gold  found  by  this  witness 
(Rec.  751) ;  i.  e.,  one-half  cent  in  eight  pannings,  this 
would  more   than  make  this  property  valuable  for  it 
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would  show  a  result  of  10  cents  per  cubic  yard,  as  2  or 
3  pans  were  blank,  much  more  than  is  necessary  accord- 
ing to  the  estimates  of  the  cost  of  hydraulicking  this 
property  by  even  Stevenson  and  by  the  other  witnesses, 
to  justify  exploiting  this  property. 

The  inference  sought  to  be  created  elsewhere  that  the 
gold  in  evidence  must  have  been  "salted"  or  surrepti- 
tiously placed  or  added  to  is  again  made  (Rec.  852),  and 
is  squarely  met  by  the  witness  (Rec.  851)  where  he  says 
"I  could  not  pan  down  there  (down  the  river)  without 
finding  something,"  and  by  his  testimony  that  the  30 
to  50  colors  of  gold  present  in  the  small  bottle  referred 
to,  had  been  found  by  him,  placed  by  him  ' '  in  the  bottle ' ' 
(Rec.  851-852),  and  that  he  had  had  sole  charge  of  it 
and  them  ever  since  (Rec.  852). 

We  suggest  that  here  is  a  reasonable  man,  of  appar- 
ent thrift,  and  with  practical  mining  experience  who  did 
controvert  squarely  the  broad  and  ready  conclusions — 
statement  of  witness  Comerford  that  no  observing  man 
would  look  for  gold  here,  and  who,  by  finding  gold,  shows 
either  that  the  "search"  for  gold  made  by  Messrs.  Col- 
lier et  al.,  was  hurried  and  hasty,  as  is  admitted,  or  that 
it  was  superficial  by  reason  of  partisan  conclusions  or 
by  reason  of  a  lack  of  knowledge  of  local  conditions  nec- 
essary for  them  to  make  an  intelligent  series  of  pan- 
nings.  This  man's  testimony  is  true  and  it  justifies  this 
defendant. 


I 


82  United  States  of  America  vs. 

TESTIMONY    OF    THOMAS   B.    EARLY. 

Mr.  Early  has  been  engaged  as  a  miner  for  about  35 
or  40  years,  in  Colorado,  Utah  and  New  Mexico,  and  in 
"Washington     (Rec.    382)— placer    mining    in    Summit 
County,  Colorado.    He  was  upon  the  property  in  ques- 
tion in  1900,  and  in  1901  prospected  them  for  gold  (Rec. 
384-385),  having  previously  heard  favorable  reports  of 
them  and  of  the  Nespelem  region  (Rec.  385),  panning 
along  the  Nespelem  and  obtaining  gold  (Rec.  389) ;  also 
panning  at  the  time  on  the  north  side  on  the  "first  bench 
above  the  river"   (Rec.  390),  the  "particles  of  gold" 
found  being  "bright  and  pretty  good  size"   (Rec.  391) 
and  averaging  "five  or    six    colors"     (Rec.    392);    h& 
panned  on  the  Peabody  at  this  time  at  a  depth  of  about 
two  feet  found  in  the  one  pan  taken  therefrom  "three 
or  four  colors ' '  ( Rec.  393 ) .     He  also,  at  the  time,  panned 
three  or  four  days,  principally  on  the  Peabody  placer 
(Rec.  393)  and  prospected  also  on  the  south  side  of  the 
Nespelem  (Rec.  393).    It  appears  that  he  "panned  50 
or  100  pans"  at  this  time,  getting  "several  particles  of 
gold  in  nearly  every  pan"  (Rec.  408)  and  after  location, 
he  panned  "400  or  500  pans  practically"    (Rec.    409) 
during  the  month  he  was  there.    "I  was  panning  every 
day  more  or  less  right  along"   (Rec.    409).     He    also 
panned  on  the  Wickman  as  well,  "three  or  four  days" 
(Rec.  408)    and  found  gold   (Rec.  408).     The  witness 
thought  the  property  "would  pay  to  work"  (Rec.  411) 
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and  after  "panning  it  to  make  sure  it  would  be  a  pay" 
(Eec.  411)  after  location,  he  came  to  the  conclusion  that 
"by  getting  the  water  on  the  ground  it  was  good  prop- 
erty" (Eec.  411).    It  is  noted,  too,  that,  after  locating, 
this  witness  did  not  rest,-he  made  a  most  extensive 
panning  examination  of  between  400  and  500  pans  to 
see  whether  it  was  worth  while  continuing  to  hold  the 
property.     The  great,   overwhelming  majority  of  lode 
claims,  which  have  been  patented,  have  not  paid;  but 
their  locators  and  patentees,  and  the  locators  and  pat- 
entees of  the  Nespelem  bar,  have  been  justified  in  rely- 
ing  upon    the    appearance   of   things    and   if   mineral 
indications  were  present  the  patents  were  valid.     This 
witness  found  colors  in  the  shafts  sunk  on  the  Wickman 
and  Peabody  (Eec.  434)  and  in  the  ditch,  five  in  one  pan 
and  seven  in  another  (Eec.  437)  in  the  discovery  shaft 
of  the  Wickman  where  he  found  gravel  (Eec.  439).    He 
panned  "all  over  the  bar      •      «      .     the  whole  thing, 
the  Wickman  and  Peabody  placers     •     •     •     (and)  the 
excluded  strip  (to  the  Columbia)"  (Rec.  473-474).    And 
he  said  that  he  had  at  that  time  made  up  his  mind  that 
"If  It  was   handled  properly   it  would   pay  with   the 
amount  of  water  and  the  advantages  of  being  worked" 
(Eec.  474).    This  witness  was  sanguine  at  one  time  that 
the  property  could  be  "worked  by    ground    sluicing" 
(Eec.  447-448),  although  the  scheme  naturally  favored 
by   all   was    the   much   better   and   more   effective   hy- 
draulicking  method.    This,  however,  shows,  in  a  stron. 
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way,  the  candor  of  this  witness  and  the  faith  of  this  old 
prospector  and  miner  in  this  property. 

The  placer  experience  of  this  witness  before  going  to 
Nespelem    had   not    been    extensive,    perhaps,— '' three 
seasons"  in  Colorado  (Rec.  383),  his  work  being  "doing 
a  little  of  everything"   (Rec.  416),  ''shoveling  bedrock 
and  running  gravel  into  the  flumes,  and  so  on"   (Rec. 
416)  and  "all  kinds  of  work  excepting  I  had  nothing  to 
do  with  hydraulicking"  (Rec.  416).    But  the  essentials 
of  a  good  hydraulicking  proposition  are  so  well  known, 
the  process  of  operation  so  simple — at  least  to  one  who 
has  had  the  opportunity  of  a  short  observation  and  who 
possesses  average  mental  faculties — that  anyone  could 
say  after  a  most  casual  observation  of  these  placers,  that 
they  possessed  most   excellent  hydraulicking  features. 
So  that  we  must  conclude  that  this  witness,  though  not 
an  expert  in  running  hydraulics,  was  qualified  to  deter- 
mine the  hydraulicking  possibilities  of  this  property- 
qualified  equally  one  must  conclude  with  the  complain-  ,• 
ant's  witness,  Stevenson,  who,  after  one  visit,  concluded 
that  it  had  ideal  hydraulicking  features. 

Nor  is  it  a  necessary  element  or  pre-requisite  to  the 
reaching  of  this  conclusion  by  this  witness  that  he  should 
have  determined  a  definite  and  final  campaign  for  the 
hydraulicking  of  this  property,  with  the  one  of  various  j 
possible  starting  places  for  hydraulicking  in  mind— 
with  exact  size  of  giant,  hose,  flume  and  pipe  figured  to 
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an  exactitude  in  inches.    The  very  fact  that  this  witness 
did  not  come  into  court  with  a  finely  worked-out  scheme, 
developed  in  minute  details,  for  the  hydraulicking  of  this' 
property,  adds  weight  to  his  testimony,  for  note  how  it 
articulates  with  those  other  circumstances  of  this  case, 
which  must  have  affected  this  witness's  inclination    to' 
work  out  such  a  plan,  he  was  a  '' superintendent  "-the 
facts  show  nothing  more  than  the  ''boss"  of  mining 
laborers.  Dr.  Hudnutt  was  manager,  Mr.  Armstrong  was 
the  engineer  to  whom  all  these  matters  would  be  referred 
finally,  and  their  financial  conditions  had  always  been 
such  that  the  company  had  not  come  to  that  last  day 
(which  comes  finally  prior  to  the  actual  execution  of  any 
work  or  task)  when  it  must  determine  the  question  of 
whether  the  pipe  should  be  6  or  8  or  9  or  10  inches  in 
size,  the  giant  of  one  or  another  dimensions,  the  flume 
of  planks  14  or  16  feet  long,  nor  had  the  time  came  when 
they    must    determine-that    which    all    the    testimony 
shows  is  a  matter  of  indifference  in  view  of  the  several 
possible  places  available-the  exact  spot,  geographically, 
at  which   they  would  first  squirt  the  water  from  the 
"giants." 

A  further  attitude  taken  by  the  complainant,  at  the 
hearing  involves  equivocal  positions.  After  this  witness 
had  testified  that,  in  his  former  experience  he  had  -had 
nothing  to  do  with  the  hydraulicking"  (Rec.  416)  com- 
plainant's attorney  contended  that  he  had  shown  him- 
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self    "incompetent"    to    testify    to    ''hydraulicking" 

(Rec.  416). 

If  the  ditch  which  crosses  the  two  placers  had  no  prop- 
er relation  to  the  improvement  of  this  property  and  to  its 
development  as  placer  ground,  the  representatives  of 
the  defendant  when  they  offered  it,  in  the  patent  appli- 
cation and  proceedings,  openly  and  candidly,  as  an  im- 
provement for  mining  purposes  were  inviting  this  liti- 
gation.   That  it  has  its  relation  is  clearly  shown  by  the 
testimony  of  the  several  witnesses.    So  of  the  flume  bed; 
so  of  the  fact  of  the  box  sluicing  along  the  creek.     It  was 
possible  for  this  witness  to  testify,  if  he  so  desired,  and 
without  the  possibility  of  being  controverted  by  the  Gov- 
ernment, that  this  box  sluicing  had   been   done    before 
"the    investigation    of  this  case"   (Rec.  421),  but  the 
witness  answered  candidly  that  the  time  had  been,  "a 
year  ago  last  spring"  (Rec.  421)  "after  the  investiga- 
tion in  this  case"  and  that  they  had  "never  worked  it 
any   since,"  the  reason  probably  being  that  everyone 
appreciated  that  the  hydraulicking  was  the  only  prac- 
tical method,  as  ground  sluicing  doesn't  handle  dirt  as 
"cheaply"  as  hydraulicking.    However,  they  found  gold 
during  this  sluicing  with  these  sluice  boxes  which,  it  is 
shown  by  complainant's  witnesses,  were  found  along  the 
Nespelem  on  the  placers. 

But  despite  the  fact  that  this  witness  was  not  called" 
upon  to  devise  a  detailed  scheme  for  the  hydraulicking 
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of  this  property,   he  explained   repeatedly  tlie   simple 
method  of  hydraulioking  this  ground.    Counsel's  exam- 
ination was  most  unsatisfactory,  and  it  is  impossible  to 
understand  sometimes  whether  he  is  asking  the  witness 
as  to  a  detailed  plan  actually  by  the  witness,  or  as  to 
a  plan  which  might  be  adopted.    The  witness  also  an- 
swered counsel,  as  inexperienced  witnesses  do  most  fre- 
quently without  noting  the  turn  of  the  question  from 
one  meaning  to  the  other,  but  his  testimony  shows  most 
clearly  that  he  was  not  an  expert  placer  miner-jnst  "a 
practical  miner,"  that  he    had    never    planned    a    hy- 
draulicking  system  for  the  placers  in  detail,  and  we  con- 
cede  most   truthfully   that   he   had   never  decided   the 
question  which  complainant's  counsel  seems  to  think  so 
momentous,  the  size  of  the  iron  pipe  (whether  6  or  8 
etc.  inches),  the  exact  length  of  the  flume,  the  number 
of  gates,  the  size  of  the  "giants"  or   the    exact    spot 
where  hydraulicking  would  begin.     This   was  not   his 
workers  "several  times"  and  that  the  company  was  at 
work;  the  evidence  shows  that  he  and  the  defendants 
were  sensible  enough  to  have  in  mind  the  necessity  of 
consulting  engineers  (see  Testimony  of  Armstrong)  and 
these  matters,  it  must  be  obvious,  were  not  a  nature  ren- 
dering any  particular  decision  of  particular  moment. 

The  testimony  of  this  witness  shows  the  reasons  why 
■the  property  had  not  received  more  development  "for 
the  want  of  funds"  (Eec.  510).  He  shows  how  this  lack 
of   money   compelled    the    reduction    of   the    force    of 
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heavy  expense  in  its  lode  claims  and  tunnel.  His  testi- 
mon}^  on  this  head  in  connection  with  that  of  Wickman 
as  to  the  finances  of  the  company  and  of  Armstrong  as 
to  the  cost  of  hydraulicking  equipment,  shows  most 
clearly  why  this  company  has  not  done  more  develop- 
ment of  this  property.  Further,  this  litigation  would 
also  probably  have  its  natural  deterring  effect  upon  the 
expenditure  of  the  money  of  the  corporation  upon  this 
property.  It  is  clear  that  nothing  was  developed  in  the 
testimony  of  this  witness  or  in  this  case  to  indicate  that 
he  had  any  purpose  of  irrigating  this  land. 

TESTIMONY  OF   CHARLES   M.  WHITE. 

Mr.  White,  a  resident  of  Nespelem  and  engaged  in 
mining  there  for  ten  years    (Rec.  347),  and  who  had 
come  to  the  Nespelem  country  ten  years  ago  (Rec.  347). 
Before  this  he  had  had  experience  in  placer  prospecting 
on  the  Sixes  river  in  Oregon  (Rec.  347),  and  later  on, 
in   May,   1900,   together  with   a  Mr.   Nichols   and   Mr. 
Brown,  he  had  panned  upon  the  property  in  question 
(Rec.  348),  panning  on  the  north  and  south  side  of  the 
Nespelem   river    (Rec.   348)    and   found   gold— "coarse 
gold  and  some  fine  gold"  (Rec.  349),  the  pans  running 
''from  1  to  15  colors,"  and  ''sometimes  more"   (Rec. 
349).    They  also  panned  up  on  the  level  part  of  the  Pea- 
body    (Rec.   350),   panned   in  the   ravines   and   "found 
gold"  (Rec.  350),  the  average  of  colors  being  "about  6 
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or  7  colors  to  the  pan"  (Eec.  350).     They  panned  the 
surface  of  the  Wickman  and  in  the  gravel  of  the  Wiek- 
man  (Bee.  351)  finding  more  gold  in  the  gravel  than  on 
the  surface  (Eec.  351)  and  not  finding  many  colors  on 
the  surface   (Eec.  351).     They  sunk  one  shaft  on  the 
now  Wickman  placer  to  determine  the  presence  of  goM 
the  "gravel  that  shows  on  the  river  bank"  (Eec   351) 
went  down  14  feet,  found  gravel,  and  found  gold  in  that 
gravel  (Rec.  352).    They  also  found  gold  in  the  gravel 
m  the  ravines   (Eec.  350).     He  panned  about  50  pans 
(Rec.  353)  at  this  time,  and  he  and  his  companions  lo- 
cated three  claims  upon  this  property,  south  of  the  Nes- 
pelem  (covering  that  part  which  has  the  high  bank  of 
gravel),  one  on  the  ground  now  covered  by  the  Wick- 
man and  the  third  on    the   Peabody    (Eec.    354).     He 
showed  those  indications  of  underlying  gravel  (Eec.  354- 
356)  along  the  Nespelem,  in  the  ravines  and  along  the 
Columbia,  testified  hereafter  by  other  witnesses,  and  as 
shown  above,  showed  the  presence  of  gold  in  this  gravel 
wherever  it  was  exposed,  either  naturally  or  artificially 
The  surface  being  covered  with  sand,  his  testimony  that 
httle  gold  was  found  on  the  surface  is  most  creditable. 
He   shows   the   mineralized    character   of   the   country 
through  which  the  Nespelem  river  runs  (Eec.  356). 

He  panned  at  a  later  date  (Eec.  357)  on  the  Peabody 
and  got  gold  (Eec.  357)  panning  north  of  the  cabin  and 
on  the  south  side  of  the  Nespelem  "7  pans"  (Rec  357) 
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and  he  says  ''I  got  gold "—" found  gold  in  all  of  tliem" 
(Eec.  358).    Being  shown  defendant's  Exhibit  "A",  he 
identified  the  gold  contained  therein  as  gold  found  by 
him  on  the  Nespelem  placer,  the  "largest  one     *     *     * 
on  the  north  side  of  the  Nespelem      *      *      *      a  little 
above  the  cabin     *      *      *.     The  small  one     *      *      * 
on  the  south  side"  (Rec.  359).    The  testimony  of  Wick- 
man  corroborates  this  last  evidence.     Counsel  for  com- 
plainant attempted,  on  cross-examination,  to  weaken  the 
effect  of  this  part  of  witness's  testimony  by  leading  the 
words  of  the  witness  into  statements  which  might  permit 
the  gratuitous  suggestion  that  Dr.  Hudnutt  or  Mr.  Wick-_ 
man  had  "salted"  the  pan,  but  the  witness's  testimony 
(Rec.  372-373-374-375)  shows  that  all  parties  were  busily 
engaged  in  independent  pannings  at  this  time,  and  that 
witness  White  first  discovered  the  presence    of    these 
small  nuggets.     In  this  case  defendant  has  brought  to 
the  court  evidence  of  independent  witnesses,  who  were 
especially  equipped  by  reason  of  past  personal  pros-J 
pecting  upon  this  property  to  speak  from  a  knowledge 
acquired  at  a   time   when  there  could    have    been    n( 
temptation  to  bias.    Too,  there  appears  in  the  testimony 
of  this  witness  an  unusually  strong  circumstantial,  corj 
roborating  fact  to  verify  his  testimony— t;?^!.,  what  h€ 
saw  of  this  property  persuaded  him  (as  well  as  his  tw( 
companions)  to  locate    placer   claims    upon   this    prop- 
erty, and  to  file  his  location  notice    (Rec.    353)    aftei 
having  staked  it  (Rec.  353).    They  were  looking  for  bo] 
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shucing  at  the  time  and  finally  determined  the  prop- 
erty could  not  be  worked  profitably  by  box  sluicing  (Rec. 
366),  and  as  they  didn't  have  the  money  necessary  for 
hydraulicking  it  (Rec.  368)  they  abandoned  the  claims 
(Rec.  367),  although  he  thought  at  that  time  and  now 
(Rec.  371)  that  -with  the  water  they  have  got  there,  it 
is  my  judgment  it  would  pay"  (Rec.  370).    This  witness 
made  the  obvious  and  necessary  reply  to  the  inquiry  why 
they  had  not  located  a  larger  area,  that  twenty  acres  -is 
all  the  law  allows"  one  person   to   locate    (Rec.    377). 
Here  is,  as  shown  elsewhere,  the  conclusive  answer  to 
the  criticism  that  the  patent  did  not  cover  the  -excluded 
strip"  along  the  Columbia,  as  shown  elsewhere,  when 
the  survey  was  made  before  patent,  this  excluded  strip, 
although  located,  made  the  total  area  too  large  (to  the 
extent  of  its  area),  and  area  of  placer  ground  to  be  lo- 
cated  by   the   number   of   locators,   and   therefore   the 
survey  lines  were  drawn  to  accord  with  the  law  giving 
to  each  locator  no  more  than  his  legal  20  acres. 

The  testimony  goes  far  to  sustain  the  belief  of  the 
defendants  and  of  all  these  witnesses  that  gold  is  dif- 
fused throughout  the  whole  mass  of  these  placers  under 
the  sand  at  the  surface-that,  like  the  placer  at  Steven- 
son's, formerly  profitably  worked  out  at  an  elevation 
above  the  Columbia  of  perhaps  75  feet,  and  only  about 
5  miles  away  from  these  placers,  that  these  placers  have 
had  deposited  in  them  the  gold  now  found  there,  at  a 
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time  when  natural  conditions  permitted  the  deposit  of 
gold  at  such  an  elevation.  This  is  borne  out  by  the  testi- 
mony of  Collier,  especially  to  the  finding  of  gold  on  the 
benches  and  terraces  above  the  Columbia. 

TESTIMONY   OF    DR.   F.   0.   HUDNUTT. 

This  witness,  a  regular  physician,    had    engaged    in 
mining  and  prospecting  intermittently  since  1884,  and 
continuously  for  the  nine  years  last  preceding  the  giving 
of  his  testimony  (Rec.  516)  had  gone  into  this  country 
in  '84  (Rec.  516)  prospecting  for  "quartz  and  placer" 
(Rec.  517),  being  there  about  two  months,  he  found  gold 
in  panning,  on  that  trip,  on  the  sand  bars  of  the  Co- 
lumbia (Rec.  518).    He  located  a  quartz  claim  in  Cedar 
Canyon  district,  and  "became  manager  of  the  mine  to 
open  it  up"  (Rec.  518).     The  next  year  from  Eureka, 
California,  he  prospected  across  the  Siskiyou  range  for 
placer,  but  "mostly  for  quartz"  (Rec.  520),  going  thence 
to  Cornucopia  camp  north  of  Baker  City  (Rec.  520),  not< 
doing  any  placer  prospecting  at  that  time   (Rec.  520), 
and  in  1890  or  1891  he  went   into    the    Okanogan    and 
Similkameen,   prospecting   for  quartz   and  placer   gold 
(Rec.  521)  on  the  north  side  of  the  Similkameen  river 
and  "various  places"    (Rec.  521),   finding  some  gold, 
being  on  this  trip  about  3  or  4  months;  thence  on  a 
prospecting  trip  to  the  Bear  Paw  mountains  in  Mon- 
tana for  "quartz  placer  (Rec.  521),  and  to  Butte,  thence 
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to  Logan,  thence  "into  a  camp  in  the  Wasatch  range  in 
Utah,  thence  to  Cripple  Creek,  prospecting-this  being 
1S93  or  1894  (Rec.  522).    He  then  went  to  Clear  Creek, 
Colorado,  and  "brought  out"  a  gold  placer,   and  re- 
mained there  all  summer  (Kec.  522) ;  thence  prospected 
on  Mount  Blanco,  Colorado,  for  about  2  or  3  weeks  (Rec. 
523)   and  then  placer  mined   (presumably  prospecting) 
"all  over"  Summit  Co.,  Colorado  (Rec.  523).    He  then 
organized  a  prospecting  company,  and  went  into  Idaho 
Big  creek  and  Snake  river,  did  some  panning,   "saw 
some  (gold)  there"  (Rec.  523).    Then  again  he  organ- 
ized a  prospecting  company  and  went  up  to  the  Nes- 
pelem,  this  time  they  stopped    at    Stevenson's    Ferry 
where  other  testimony  shows  as  does  this  witness's  tes- 
timony, that  a  placer  had  been  worked  out,  this  being  on 
the  Columbia  about  6  miles  from  the  property  in  ques- 
tion.   The  witness  walked  over  the  placer  at  this  time 
which  was  about  10  to  15  acres  in  extent.     He  at  that 
time  talked  to  Mr.  Stevenson,  and  was  told  that  he  had 
seen  them  working  the  bar  (Rec.  526)  and  that  he,  Ste- 
venson, had  "shipped  out  their  gold"  (Rec.  526).    This 
is  relevant  and  of  some  weight  as  showing  the  knowledge 
md  belief  of  this  witness  and  of  Early,  relative  to  the 
fold    bearing   qualities  of  the  immediate   neighborhood 
>f  the  property  in  question.      It   further   adds   to   the 
ntnnsic  possibility  that  the  same  apparently  continu- 
■us   deposit  of  gold  may  have  extended   at  least   six 
ailes  further  down  the  Columbia.     Further  this  witness 
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shows  that  even  at  high  water  this  worked-out  placer 
ground  is  "30  to  40"  feet  above  the  river,  and  at  low 
water  perhaps  60  feet.     Now  the  same  Columbia  Eiver 
flows  past  the  bar  upon  which  is  located  the  Multnomah 
placer.     Both  placers— the  worked-out  ground  at  Stev- 
enson's bar  and  the  Multnomah— are    upon     bars     ad- 
jacent to  the  river.      The  river,  or  some  cause,  placed 
gold    at    an   elevation  of  30  to  40  to  60  feet  above  its 
present  flow  upon  the  Stevenson  Bar,  and  it  is  mani- 
festly most  improbable  that  the  Nespelem  Bar  could 
have  been  passed  by  without  receiving  a  like  deposit  of 
gold.     This  fact  of  gold  found  so  near,  and  at  such  an 
elevation  above  the  river  in  the  Stevenson  Bar,  shows 
most  conclusively,  we  think,  the  inherent  probability  of 
gold  being  found  at  like  elevation  in  the  Nespelem  Bar, 
and  by  this   probability  fortifies   the  testimony  of  all 
the  witnesses  for  the  defendant,  that  they  have  found 
gold  at  the  height  of  the  upper  parts  of  the  Nespelem 
Bar  as  well  as  at  those    "more   favorable    localities" 
spoken  of  by  witness    Comerford,     along     the     river. 
Further,  testimony  of  witness  Collier,  before  adverted 
to,  shows  that  the  finding  of  gold   even   in   the   upper 
terraces  of  the  Columbia,  is  not  of  infrequent  occur- 
rences, and  that  the  lower  terraces  (among  which  might 
be  classed  the  Stevenson  and  Nespelem  Bar)  were  "pre 
gressively  richer"  than  the  upper  terraces.     So  that  i: 
this  region  and  along  this  river  even   a   60   or   80   foo 
elevation  above  the  river  is  a  matter  of  indifference  i: 
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respect  to  the  probability  of  gold  deposits  upon  a  bar 
at  that  elevation  above  the  water,  especially  as  it  re- 
ceives the  gold  also  from  Nespelem  and  tributaries  which 
flow  through  a  mineralized  country. 

Passing  over  the  property  in  question  on  this  trip,  he 
was  upon  the  property  in  July  or  August  of  that  year 
(1900),  and  saw  at  that  time  placer  location  stakes  upon 
this  ground  (Eec.  528(.      In  this   he   corroborates   the 
testimony  of  Gilfillen  and  White.      In  1901  he  did  his 
first     panning     on     the     property     and     found     gold 
(Rec.     529).       The     bar     had     been     located     at     the 
same     time     as     the     -Peabody"      (Eec.     529)      and 
''covered    practically    all    of    the    bar"     (Rec.     530), 
and    included    the   -excluded    strip    along    the    Col- 
nmbia"    (Rec.     530),    the    Peabody    at    that    time    as 
located  being  co-extensive    with    the    present   Peabody 
and  Wickman  placers  and  the  excluded  strip.      Later 
in  June,  1902  (Rec.  531),  the  Wickman  was  located,  and 
the  Wickman  placer,  as  originally  located,  also  included 
-the  excluded    strip       *       *       *       took  everything  to 
high  water  mark  on  the  Columbia  river."      That  this 
is  true   is   shown   conclusively  by  defendant's   Exhibit 
"E,"  the  plat  of  the  original  location.      Further,  the 
location  notice  in  evidence  shows  conclusively  also 'that 
there  were  but  five  locators;    the    law   is    that    but   20 
acres  of  placer  can  be  located  by  each  locator,  and  the 
area  of  the   Wickman  as  patented,  shows   that   it   con- 
tains 99.54  acres.       Further,    the   plat    of   this    placer 
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shown  on  complainant's  Exhibit  **4"  shows  that  the 
original  location  corner  '  at  the  southwest  corner  of 
the  Wickman  was  728  feet  southwest  of  the  Corner  No. 
3,  as  at  present  fixed.  These  facts  without  verbal  tes- 
timony would  establish  this,  but  we  have  the  testimony 
of  this  witness  as  well  as  that  of  Early,  that  the  reason 
this  strip  was  excluded  was  (Rec.  532)  that  "upon 
surveying  it  was  found  to  contain  over  100  acres,  which 
is  the  limit  that  five  persons  could  locate,  therefore  it 
had  to  be  cut  off  on  one  end  or  the  other,  or  one  side 
or  the  other,  and  it  was  cut  off  from  there"  (Rec.  532). 
This  agrees  with  the  testimony  of  Early  and  further  is 
a  necessary  deduction  from  the  evidence  in  the  number 
of  names  of  locators  on  the  location  notice. 

In  May,  1902,  he  panned  both  sides  of  the  Nespelem, 
down  the  Columbia,  on  the  excluded  strip  (Rec.  533), 
gulches  on  the  property,  panning  on  both  placers,  and 
finding  gold,  fine  gold  and  larger  pieces  (Rec.  533).  At 
this  time  the  secretary  of  the  company,  Mr.  Peabody, 
was  with  the  witness  and  he  also  panned  and  found 
gold  (Rec.  533).  It  appears,  too,  that  Mr.  Peabody 
was  ''excited  over  the  gold  and  told  (the  witness) 
*  *  *  to  secure  patent  as  soon  as  pssible  on  the 
ground  (Rec.  535).  He  panned  over  the  entire  prop- 
erty, finding  gold  in  such  measures  that  his  opinion, 
affected  also  by  his  general  knowledge  of  the  mineral 
character  of  the  country    (Rec.   535-536,   538)    was   that 
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this  was  favorable  placer  property.  His  testimony  as 
to  the  presence  of  gravel  in  all  parts  of  the  property 
and  especially  on  the  north  strip  along  the  Nespelem, 
sustains  the  testimony  of  the  other  witnesses  in  this 


case. 


THE   TEUE  ISSUE  IN  THIS  CASE,  AND   THE 
ONLY  ONE,  IS  SIMPLY  A  QUESTION  OF  FACT,- 

WAS    there  gold  on  these  claims,    and   was   gold   dis- 
covered loy  the  claimanis  and  others,  as  set  forth  in  the 
affidavits  made  in  support  of  the  application  for  patent 
to  these  claims,  or,  is  it  true,  as  alleged   in    the    com- 
plaint of  the  Government,  that  each  and  every  one  of 
them  so  presented  and  filed  with  the  local  Land  Office 
as  evidence  and  proof  to  sustain  said  application   for 
patent  for  said  alleged  mineral  claims,  were  false  and 
fraudulent   in    this,— '^  that  these  claims  did  not  at  the 
time  of  these  affidavits  were  made,  or  at  any  other  time, 
contain  a  deposit  of,  or  any  gold,  all  of  which  was  by 
the  respective  persons  making  said  affidavits,  and  de- 
fendant well  know  when  said  affidavits  were  made." 

The  burden  of  proof  is  upon  the  Government.  It  must 
establish  by  a  preponderance  of  evidence  the  truth  of 
the  above  allegation.  The  equities  of  the  United  States 
appeal  to  the  conscience  of  the  chancellor  with  no 
greater  or  less  force  than  to  those  of  a  private  in- 
dividual under  like  circumstances  The  Government 
must  prove  first,   that  the  defendant's  representatives 
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swore  falsely,  and  second,  that  they  knew  they  swore 
falsely  when  they  presented  their  application  for  patent. 
Has  the  Government  proven  this  I  We  contend  that  it 
has  not,  and  wish  to  show  three  reasons  at  least  why 
it  could  not  he  and  why  it  was  not  proven  by  the  wit- 
nesses for  the  Government  in  this  case. 

First.  The  actual  time  occupied  by  the  witnesses 
for  the  Government  in  panning  and  prospecting  the 
ground  was  too  limited  to  prove  the  mineral  or  non- 
mineral  character  of  the  ground. 

Second.  The  extent  of  the  examination  made  by! 
them  was  still  more  limited,  and  the  acreage  examined  j 
would  neither  prove  or  disprove  the  mineral  characterj 
of  even  one  acre  of  the  claims,  let  alone  the  entire  claims., 
On  the  contrary.  Collier  testified  that  there  was  a  pay-] 
streak  upon  these  claims,  and  as  the  law  requires  onl] 
one  discovery  for  every  160  acres,  the  case  fails  by  th€ 
testimony  of  their  own  witnesses. 

Third.    The  character  of  the  ground  chosen  for  examJ 
ination  by  the  witnesses  of  the  plaintiff  was  in  most,  oi 
many,  cases,  that  least  likely  to  contain  gold,  yet  al 
the  witnesses,  except  Stevenson,  referred  to  found  some" 
gold. 

TIME. 

The  time  occupied  by  Collier  and  Goodwin  (see  page 
134),  according   to   the   testimony   of  the  latter,   occu- 
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pied  about  one  and  one-half  days.      During  this  time, 
they  identified  the  stakes  and  boundaries  of  over  257 
acres  of  land;  they  examined  the  water  power  and  its 
fall  with  aneroids;  they  took  the  flow  of  the  river  (see 
page  122)  and  found  that  it  was  50  cubic  feet  of  water 
in  20  seconds  of  time,  or   2i/o    cubic   feet  of  water  per 
second  of  time.      They  examined  a  ditch  about  a  mile 
long,  examined  the  Nespelem  Eiver  from  the  falls  down 
to  the  Columbia,  over  a  mile  in  length.      Their  exam- 
ination of  the  Wickman  Placer,  of  approximately  100 
acres,  occupied  in  the  neighborhood  (see  page  135)  of 
four  hours,  and,  according  to  Mr.  Goodwin  (see  page 
131),  they  panned  from  three  pits  evidently  two  pans 
each,  carrying  them  to  the  river,  while  Mr.  Collier  says 
(see  page  70) :  -I  think  we  panned  two  or  three  pits." 
In  the  gullies  and  along  the  shore  of  the  Columbia  they 
did  not  pan  at  all.      And  this  constituted  the  '^  careful 
examination"  of  the  entire    claims;    for    Collier    says 
(see  page  70),  -we  did  not  pan  in  the  gullies  at  all,  nor 
along  the  Columbia  Eiver,"  the  reason  being  probably 
that  gravel  was  there,    and   no    reference   is    made    by 
either   one   that   the   extensive   and   comprehensive  ex- 
amination of  approximately  100  acres  of  ground  con- 
sisted of  anything  more  than  the  panning  of    five    or 
six  pans,  mostly  silt  and  sand,  from  the  prospect  holes 
on  these  claims-less    than   1-25   of  a   cubic  yard.     In 
other  words,  the  amount    of    dirt    which    was    panned 
from  the  claims,  and  from  which  this  placer  was  arbi- 
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trarily  decided  to  be  non-gold  bearing  and  worthless  as 
a  placer  property,  could  be  taken  from  a  hole  less  than    j 
one  foot  square  and  two  feet  deep. 

While  on  the  Peabody  placer,  beginning  at  a  little 
below  the  falls  to  the  mouth  of  the  Nespelem,  their  ex- 
amination along  the  bank  and  in  the  sand  and  dirt  was 
confined  to  four  different  places.     This  would  average 
something  like  one  panning  every  quarter  of  a  mile,  and 
this,  with  the  addition  of  two  or  three  pannings    from 
the  pits    (see  pages  116-118-119),  comprised  the  total 
examination  of  the  Peabody  placer  by  Messrs.  Collier 
and   Goodwin,    comprised    their     examination   of   over   ' 
157  acres  of  land,  although  they  spend  much  time  in 
examination  of  the  water  power  and  other  parts  of  the- 
scenery  of  the  placers. 

Mr.  Commerford  testified  that  in  his  examination  of  | 
the  Wickman  placer,  he  bored    six   holes    with    a   post; 
auger  which  was  8  inches  in  diameter;  that  he  took  the 
dirt  from  the  sides  of  six  holes,  in  a  loam  soil  (see  page 
167)  "nothing  gravelly  about  it,"  he  says.     This  wouldj 
make,  or  equal,  a  tract  of  ground  24x16  inches  in  diam- 
eter;   as    there    are    43,500    square   feet  in  an  acre,  he 
prospected  in  the  silt,  sand  and  clay  of  the  Wickman 
placer,  according  to  his  testimony,  a  hole  represented 
by  an  area  of   2 1-3   square    feet,   beside    he    scraped 
the  sides  of  the  prospect  holes   in  the   silt  and    sand. 
This,  then,  comprised  the  extent  of  his  careful  exam- 
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illation  of  nearly  100  acres.      On  the  Peabody  Placer 
he  bored  one  hole  eight  i^ches  in  diameter  a  short  dis- 
tance, when  he  struck  a  rock  and  quit;  he  also  took  the 
dirt  from  two  prospect  holes  and  two  others,  which  had 
been  dug  (by  whom  no  one  knows),  which   were   badly 
caved  in,  sacked  it  and  took  it  to  the  river  and  secured 
the  concentrates  by  panning  (see  page  164).     This  con- 
stituted his  entire   examination  of  over  157  acres  on 
the  Peabody  placer,  yet  he  found  some  gold;  but  he  did 
not  pan  near  the  Nespelem   river,   nor  in   any   of    the 
gulches  on  either  placer,  nor  on  the  south  side  of  the 
Nespelem    river,    therefore,  his    careful    and    extensive 
examination  of  over  157  acres  of  ground  which  this  de- 
fendant  company    had    thoroughly    prospected  in   the 
gravel  and  found  gold  in  numberless  places,  was  to  be 
confiscated  because  on  a  space  of  ground  that  would  not 
c'omprise  one-eighth  of  one  cubic  yard,  he  failed  to  find 
pay  dirt. 

CHARACTER    OF    THE    GROUND. 

It  is  significant  that  in  the  entire  testimony  of  the 
witnesses  for  the  defendant,  that  each  one  spoke  of  find- 
ing gold  in  the  gravel.  Gilfillen  (page  271),  -we  found 
gold  in  nearly  every  pan  we  took  from  the  gravel 
bank";  page  (272)  -we  dug  down  until  we  got  into  the 
?ravel";  (page  274)  -any  place  we  found  gravel,  we 
'ound  gold";  (page  275  -we  panned  across  the  line  on 
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the  Wickman  where  it  was  run  down  so  we  could   get 
through  the  sand  easier  and  get  into  the  gravel." 

Witness  White  (page  351)  ''sunk  a  shaft  fourteen 
feet  in  May,  1900,  to  determine  whether  we  could 
strike  gravel  that  shows  on  the  river  bank,  found 
gravel."  (page  352)  ''Found  gold  and  located  three 
claims;  this  was  ground  now  occupied  by  the  Peabody 
and  Wickman  placers.  (page  355)  "The  ravines  on 
Wickman  and  Peabody  placers  on  lower  part  are  gravel, 
on  upper  part  sand. 

Early  (page  408)  "three  or  four  days  before  locating 
found  particles  of  gold  in  panning  the  dirt  and  gravel, 
panned  50  to  100  pans."  "Panned  the  gravel  and  some 
of  the  top  surface." 

Wickman  (page  189):  "Q.  State  nature  of  soil 
panned?     A.     Mostly  gravel." 

Dr.  Hudnutt  (page  542):  "I  panned  the  top  of  the 
ground  where  there  was  gravel/'  (Page  583  "I  could 
decide  from  former  prospecting  on  the  bar  that  outside 
of  the  gravel  the  colors  would  be  few  and  far  between." 

While  Cummerford  testified  (page  116)  "that  with 
the  exception  of  two  or  three  caved-in  holes,  that  his 
pannings  were  of  silt  and  sand,  nothing  gravely  about 
it."  He  also  testified  in  regard  to  the  bar  on  which  are 
situated  the  Peabody  and  Wickman  placers  (page  174), 
as  follows:    "There  is  no  indication    of   any    coijdition 
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that  would  lead  any  person  to  believe  that  the  land  con- 
tained a  deposit  of  gold  or  placer  gold." 

While  Mr.  Collier,  the  Government  geologist,  speak- 
ing of  the  bar  on  which    these  claims  are  located,  says 
(page  77):  -The  Nespelem  bar  is  formed  by  the  Col- 
umbia river,  and  was  probably  formed  there  at  a  time 
when  the  ice  gorged  the  Columbia  down  below.     These 
materials  that  make  up  the  clay  were  deposited  there  to 
a  considerable  heighth    in   the    valley  of  the  Columbia. 
Then  the  Columbia  ice  got  away  and  the  Columbia  re- 
turned to  its  former  channel  and  at  one  time  it  flowed 
about  on  the  level  of  this  upper  bench  that  I  spoke  of 
and  cut  off  that  wide  bench  back  to  the  foot-hills.     It 
is  known  that  the  Columbia  has  cut  down  further  in 
its  present  channel  and  left  the  bench  above. 

Q.  The  bench  upon  which  the  Wickman  and  Pea- 
body  placer  are  located  are  then  of  river  creation? 

A.  Are  of  river  origin;  yes,  of  Columbia  river 
origin. 

Q-176.  Did  you  investigate  any  of  the  upper 
benches  or  bars,  or  whatever  you  call  them? 

A.     I  investigated  them,  yes. 

Q.  What  was  the  result  so  far  as  the  presence 
ot  gold  was  concerned? 

A  The  result  was  that  I  got  less  gold  the  higher 
up  the  river  I  went  on  the  benches.  In  one  or  two 
instances  where  there  was  a  small  stream,  I  ^ot 
some  pretty  good  gold  high  up,  over  a  thousand 
leet  above  the  river  (page  77). 

X.  ^\    ^}^  /i'^^''  benches  are  richer  than  the  upper 
benches?     (Page  78.)  ^^ 

A.     They  are. 
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Q.     "What  is  the  reason  in  your  opinion?  ' 

A.  In  my  opinion  it  is  because  the  river  has 
worked  over  the  upper  benches  to  concentrate  the 
gold  again  on  the  lower  benches. 

Q.  This  glacier  period  and  perhaps  volcanic 
period,  does  that  have  anything  to  do  with  the  Col- 
umbia river  gold? 

A.  It  had  a  very  little  to  do  with  the  gold,  I  tlimk. 
At  the  time  the  glacier  was  there  there  was  a  great 
deal  of  material,'  of  course,  brought  into  the  Colum- 
bia river,  and  a  large  part  of  it  has  been  removed 
since.  That  material  probably  carried  some  gold. 
All  that  gold  is  perhaps  concentrated  upon  the  lower 
bars  now. 

Yet  on  page  61  he  says,  in  reply  to  a  question  as  to 
what  elevation  above  the  Columbia  he  found  the  gold 
on  the  Peabody  placer,  replied:  "about  140  feet  above 
the  Columbia."  This  would  indicate  that  the  pay  streak 
which  he  stated  covered  from  one  to  two  acres  (page  98) 
was  deposited  there  either  by  the  Columbia  river,  or 
that  it  came  from  the  mineralized  quartz  veins  lying 
adjacent  to  the  north  and  west. 

No  prospector,  miner  or  mining  man  would  consider 
the  examination  by  these  witnesses  of  any  practical  im- 
portance as  to  deciding  the  auriferous  or  non-auriferous 
character  of  these  bars,  excepting  possibly  Mr.  Col- 
lier's relating  to  the  discovery  of  the  pay-streak  covering 
about  two  acres. 

It  is  well  known,  however,  that  an  old  river  channel 
or  the  former  bed  of  a  river  in  a  gold-bearing  country 
is   much   sought   after   by   experienced   and   successful 
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prospectors  in  all  parts  of  the  world,  and  this,  ac- 
cording to  Mr.  Collier's  testimony,  is  what  the  bar  which 
makes  up  the  Peabody  and  Wickman  placers  formerly 
was,  an  old  river  channel  or  bed  of  the  Columbia  river. 

CONCLUSION. 
I. 

When  the  testimony  of  the  defense  is  reviewed,  one 
must  be  impressed  with  the  fact  that  an  actual  bona  fide 
discovery  was  made,  and  that  the  defendant,  in  locating 
and  patenting  the  claims  acted  in  good  faith,  impelled 
by  the  presence  of  placer  gold  therein  in  such  quanti- 
ties as  when  the  availability  of  a  water  supply,  dump 
grounds,  and  character  of  the  material  to  be  washed  is 
considered,   made   it   an   ideal   placer    proposition    for 
hydraulicking.     The  government  failed  to  produce  con- 
vincing   evidence    sustaining    the  charge  of  fraud  or  in 
any  way  impeaching  the  good  faith  of  the  defendant  com- 
pany.    The  examinations  of  the  ground  made  by  com- 
plainant's witnesses  was  too  superficial,  as  is  shown  by 
their  narration  of  the  manner  in  which  the  investiga- 
tion was  conducted,   to   prove   or   disprove  the  mineral 
value  of  the  land,  and  as  the  burden  of  proof  is  on  the 
Gfovemment  the  proceedings  must  fail. 
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II. 

Proof  of  the  agricultural  value  of  adjoining  lands  could 
most  readily  have  been  produced  from  the  neighborhood, 
but  here,  too,  the  government  failed.  Exact  proof  of 
the  potential  horse-power  present  in  the  Nespelem  Falls 
could  have  been  had,  had  the  government  so  desired. 
The  flume  bed  is  from  120  to  150  feet  higher  then  than 
the  power  foundation.  Collier  testified,  page  43,  to  175 
ft.  fall,  and  Goodwin,  page  121,  to  the  same  fall,  and 
that  there  was  a  flow  of  50  feet  in  20  seconds  of  time,  or 
21/2  cubic  feet  of  water  per  second  of  time,  which  with 
the  fall  would  develop  only  about  40  horse-power. 

III. 

Perhaps  it  may  seem  unreasonable  to  the  Government 
that  a  company  which  apparently  never  had  $7,000  in 
its  treasury  at  any  given   time,    should   be   delayed   in 
pursuing  the  further  development  of  the  placer  property 
at  a  probable   initial   expenditure  of  $30,000  to  $50,000 
for  equipment,  and  that  it  could  meanwhile  preserve  its 
lode     claims    by     doing    its    assessment    work   there- 
on.      The    conduct    of    defendant  in  this  respect  after 
the  obtaining  of  patent,  is  paralleled  daily  in  the  his- 
tory of  many  mining  companies  and  in  business  gen- 
erally under  similar  financial    stress,  and  is  explained 
by  the  fear  of  adversing   which   was    threatened    (see 
pages  585  and  586.)      While   an   equipment  much    less 
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costly  might  work  the  gravel  profitably,  Mr.  Armstrong's 
plan  was  for  a  very  large  complete  plant,  using  part 
of  the  water  from  near  the  upper  falls  for  the  giants, 
and  the  lower  ditch  for  sluice  water  after,  as  on  page 
769,  a  more  complete  estimate  had  been  made  of  the 
remote  portion  of  the  Wickman  placer,  which  was  in- 
tended as  shown.     (See  page  546.) 

IV. 

That  this  property  is  valuable  as  a  gold  placer  is 
almost  a  matter  of  demonstration.  It  is  evident  that, 
if  the  gold  in  this  property  averages  much  less  than  is 
indicated  by  the  testimony  of  any  of  the  witnesses  for 
the  defendant,  this  property  is  most  valuable.  But, 
assuming  that  this  is  not  established  as  an  ultimate 
fact,  it  has  been  shown  conclusively  that  gold  was 
present  and  is  present  in  this  property  in  such  quan- 
tities as  to  justify  these  defendants  in  believing  them 
worthy  of  exploitation  for  gold.  The  witnesses  for 
the  Government  as  well  as  the  witnesses  for  defendant 
agreed  that  the  Nespelem  and  Columbia  river  flowed 
through  a  mineral  country,  and  that  the  formation  was 
an  andesite  or  diorite,  both  of  which  are  gold  bearing 
rocks. 

Dr.  Hudnutt  testified  on  page  538,  that  there  are  81 
quartz  claims  within  three  miles  from  the  recent  survey 
of  these  placers,  to  the  north,  which,  when  considered 
with  the  testimony  of  Collier  that  the  placers  were  the 
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old  bed  of  the  Nespelem  and  Columbia  rivers,  is  strongly- 
indicative  of  the  good  faith  of  the  locators  in  believ- 
ing that  these  claims  possessed  valuable  mineral,  which 
belief  was  strengthened  by  prospecting  in  the  gravel  un- 
derlying both  these  claims  and  finding  gold. 

V. 

It  is  not  believed  that  a  further  citation  of  authori- 
ties to  support  the  contention  of  the  defendant  that  the 
trial  Court  should  be  reversed,  is  necessary.  The  case 
of  the  United  States  v.  Iron  Silver  Mining  Company, 
supra,  should  be  decisive,  yet  it  might  be  well  to  con- 
sider the  case  of  the  Aspen  Consolidated  Mining  Com-' 
pany  v.  Williams,  23  L.  D.  34,  as  throwing  some  light 
upon  the  views  of  the  Department  of  the  Interior  upon 
questions  of  this  kind.  That  case  presents  a  great 
many  features  similar  to  the  case  at  bar,  and  after  re- 
viewing the  testimony  of  the  several  witnesses  on  behalf 
of  the  plaintiff  and  defendant,  the  Honorable  Secretary 
of  the  Interior  Smith,  said: 

*'In  view  thereof  I  am  unable  to  escape  the  con- 
viction that  the  land  in  controversy  contains  valu- 
able mineral  deposits  such  as  the  mining  statutes 
declare  to  be  'free  and  open  to  exploration  and 
purchase.'  There  can  be  no  question  that  gold  l>as 
been  discovered  on  these  claims,  nor  do  I  thmk 
there  can  be  any  reasonable  doubt,  upon  the  whole 
evidence,  that  it  exists  in  sufficient  quantities  to 
justify  men  of  ordinary  prudence  in  the  further 
expenditure  of  money  and  labor  in  their  develop- 
ment (Castle  V.  Womble,  19  L.  D.  445).     Consider- 
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able  money  and  labor  were  expended  by  the  original 
owners,  who  appear  to  have  been  men  of  ordinary 
prudence,  and  much  larger  expenditures  have  been 
made  by  persons  composing  the  Aspen  company, 
who  appear  to  be  business  men  of  character  and 
standing.  All  parties  admit  that  in  placer  mining 
the  richest  deposits  are  generally  found  at  bed- 
dock;  and  in  this  case  the  heavy  preponderance  of 
the  evidence  points,  in  my  judgment,  irresistibly  to 
the  conclusion  that  the  working  and  development  of 
these  claims  will  disclose  valuable  deposits  of 
mineral,  and  that  in  this  respect  the  locations  are 
such  as  are  entitled  to  the  protection  guaranteed 
by  the  mineral  laws.  True,  no  active  mineral 
operations  have  been  carried  on  by  the  company 
since  its  purchase,  and  much  is  attempted  to  be 
made  of  this  fact.  The  record  discloses,  however, 
that  nearly  the  entire  claim  is  covered  by  conflicts, 
and  that,  so  to  speak,  almost  every  foot  of  the 
ground  has  been  or  is  being  stubbornly  contested. 
Under  such  circumstances  it  would  seem  impossible 
for  the  company  to  carry  on  active  and  expensive 
mining  operations  until  the  conflicts  have  been  ad- 
justed. Active  mining  operations  are  not  essential 
in  order  to  establish  the  mineral  character  of  the 
land  (Johns  v.  Marsh,  15  L.  D.  -96),  and  such  a  re- 
quirement under  the  circumstances  of  this  case 
would  be  wholly  unreasonable." 

We  submit  that  the  Government  has  wholly  failed  to 
establish  by  a  preponderance  of  or  by  any  evidence,  its 
allegations  of  fraud  on  the  part  of  the  defendant,  appel- 
lant herein,  and  therefore  the  decision  of  the  Court 
should  be  reversed  and  the  action  dismissed. 

Respectfully  submitted, 

A.  G.  ELSTON, 

Attorney  for  Appellant. 
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I 


STATEMENT  OF  CASE. 

The  lands  which  are  the  subject  of  this  litigation 
are  located  in  the  vicinity  of  the  confluence  of  the 
Nespelem  and  Columbia  rivers  on  the  south  half  of 
the  Colville  reservation  in  Okanogan  county,  Wash- 
ington. The  two  claims  lying  together  constitute 
one  body  of  land  adjacent  to  and  under  the  waters 
of  Nespelem  falls.  The  Peabody  placer  location  takes 
in  both  sides  of  the  Nespelem  river  from  a  point 
above  the  lower  falls  of  said  river  to  where  it  empties 


into  the  Columbia,  about  one  mile  southwest  of  the 
lower  falls  (Exhibit  4).  Within  six  hundred  feet 
from  the  east  end  of  the  Peabody  claim,  where  the 
Nespelem  river  enters  the  boundary  line  of  said 
claim,  there  is  a  fall  of  water  in  said  river  of  approxi- 
mately one  hundred  and  seventy-five  feet  (Rec.  43). 
There  is  a  volume  of  water  flowing  in  this  river 
estimated  at  three  thousand  miner's  inches.  These 
claims,  as -the  record  shows,  are  similar  in  nature  to 
certain  fruit  lands  situate  in  the  same  relative  position 
as  those  lands  to  the  river,  where  such  lands  are 
valued  from  one  to  four  hundred  dollars  an  acre. 

The  surface  area  of   the  Wickman   placer   claim 

is  mostly  level  land,  being  described  as  a  sandy  loam 

soil   on   the   surface    (Rec.    53),    the   substantial    part 

of  which  lies  between  seventy  and  ninety  feet  above 

the  bed  of  the  Columbia  river.     The  western  portion 

of   the  Peabody  claim  is   similar   to   the   land   of   the 

Wickman,    mostly   level,    except    along    the    banks    of 

the  Nespelem,  where  there  are  sand  and  gravel  beds 

and  where  the  land  abruptly  slopes  toward  the  water 

of  the  river.     All  of  the  surface  lands   north  of  the 

Nespelem  river  upon  both  the  Peabody  and  Wickman 

claims   lie    considerably    below    the    dam    situate    at 

Nespelem  falls  on  the  Peabody  claim,  and  the  waters 

of  said  river,  diverted  at  the  falls,   could  be   readily 

conveyed   upon    all   the   bench   lands    of   both    claims, 

while  the  power  of  the  water  falls  of  the  Nespelem 

river  is  estimated  at  a  capacity  of  approximately  ten 

thousand  horsepower,  undeveloped  (Complainant's  Ex. 

10,  p.  13). 


These  lands  on  this  river,  including  its  falls, 
were  located  by  the  appellant  company  as  placer 
gold  mining  claims  upon  the  sworn  evidence  of  the 
appellant's  agents  and  representatives  that  the  same 
were  valuable  as  mining  lands;  that  gold  had  been 
discovered  thereon,  and  that  said  lands  contained 
deposits  of  gold.  Relying  upon  these  representations 
and  the  good  faith  of  the  appellant,  the  government 
issued  patents  therefor.  Appellee  contends  that  these 
representations  were  false  and  fraudulent,  and  were 
known  by  appellant  company  to  be  false  and  fraudulent 
when  made.  Appellant  in  its  answer  (Paragraph  7, 
Rec.  30-31),  after  traversing  the  allegation  of  the 
complaint  and  admitting  in  substance  that  the  repre- 
sentations were  in  fact  made  as  therein  alleged,  con- 
tains this  denial: 

"Defendant  denies  that  it  knew  of  its  own  false 
and  fraudulent  acts  described  in  the  complaint.  *  *  * 
Defendant  alleges,  moreover,  that  all  of  said  acts 
and  doings  were  done  in  good  faith  and  in  the  belief 
that  all  of  said  things  were  true  and  without  any 
knowledge  of  their  falsity."     (Rec.  31). 

We  think  this  extract  from  the  defendant's 
answer  presents  the  gist  of  the  issue  in  this  case. 
First,  appellant  relies  upon  the  truth  of  whatever 
representations  it  made  in  procuring  the  lands;  and, 
second,  if  it  should  develop  that  their  statements  and 
representations  were  false,  it  still  hopes  to  escape  the 
consequences  of  its  acts  by  the  alternative  that  it 
did  not  know  of  its  own  fraudulent  acts.  The  issue 
squarely   presented,   then,   is   that   of   fraud — were   the 


claims  initiated  and  perfected  in   fraud  of  the  rights 
of  the  Government? 

I 
ARGUMENT. 

TO  ENTITLE  ONE  TO  LOCATE  LANDS  \ 
AS  PLACER  GOLD  MINING  LANDS,  THERE  i 
MUST  HAVE  BEEN  DISCOVERED  GOLD  IN  | 
SUCH  QUANTITIES  AS  WOULD  JUSTIFY  A  i 
PRUDENT  PERSON  IN  EXPENDING  LABOR 
AND  CAPITAL  IN  WORKING  AND  DEVELOP- 
I.NG  THE  SAME  FOR  GOLD  .  ' 

At  the  outset,  we  think  we  are  justified  in  laying 
down   the   legal   proposition   that   in   order    to    entitle      | 
a    citizen    to    locate    lands    of    the    United    States    as     , 
placer    gold    mining    lands,    mineral    must    be    found 
there    not    only    by    "colors    in    the    pan,"    but    there     > 
must   have   been    discovered    gold    in    such    quantities     , 
as  would  justify  a  prudent  person  in  expending  labor 
and  capital  in  working  and  developing  the  same  for     ■ 

gold. 

As  was  said  by  Mr.  Justice  Brewer  in  the  case     ; 
of   Chrisman   vs.    Miller,    197   U.    S.   313,   reading   at    | 

page  323:  i 

"There  must  be  such  a  discovery  of  mineral   as    . 
gives  reasonable  evidence  of  the  fact  either  that  there 
is   a  vein  or  lode  carrying  the   precious   mineral,   or,    , 
if  it  be  claimed  as  placer  ground,   that  it  is  valuable    ; 
for    such   mining.     *     *     *     There    was    not    enough    ; 
in   what   he   claims   to   have   seen   to   have   justified   a 
prudent  person  in  the  expenditure  of  money  and  labor 
in  exploitation  for  petroleum.     It  merely  suggested  a 
possibility   that   the  ground  contained  oil   sufficient  to 
make  it  'chiefly  valuable  therefor.'  " 


See  also; 
Lindley  on  Mines,  vol.  I,  page  609- 
Castle  vs.  Womble,  19  I..  D.  455,  457 

It  is  the  contention  of  the  Government  that  it  is 
overwhelmingly  established  by  the  evidence  in  this 
case  that  these  so-called  placer  lands  do  not  now 
and  d>d  not  at  the  time  appellant,  through  its  officers' 
and  agents,  located  and  procured  patents  to  the 
same,  present  such  indications  in  mineral  as  would 
justify  a  prudent  person  expending  labor  and  capital 
m  their  development  for  gold  or  in  working  the  same 
as  placer  mines  in  any  manner  whatsoever,  and  there 
was  no  legal  and  bona  fide  discovery  of  gold  thereon. 

THOROUGH   EXAMINATION  AND   CARE 
FUL   PRACTICAL   TESTS   MADE   BY  APPEL 
LEE'S  WITNESSES  SHOWS  NO  INDICATION 
THAT  THE  LANDS  CONTAINED  A  DEPOSIT 
OF  PLACER  GOLD. 

That    the    statements    and    representations    were 
made    by    appellant,    its    officers    and    agents,    to    the 
effect    that    these    lands    contained    gold    deposits    is 
not  disputed,   but  on   the  contrary   they  still   contend 
that  ,t  does  now,,  as   it   did   then,   contain   the  gold 
deposits.      We    shall,    therefore,    at    once    proceed    to 
call  the  attention  of  the  Court  to  those  matters   of 
evidence  contained   in  the  record  showing  that  those 
statements   were   false   and   that   no   gold   deposits    in 
paying    quantities    were    in    fact    found    upon    these 
lands. 


Testimony  of  F.  M.  Goodwin. 

In  the  fall  of   1906,   F.    M.   Goodwin,   acting   as 
the  agent  of  the  General  Land  Office,  at  the  instance 
of   the    Secretary   of   the    Interior,    in   company    with 
one  Arthur   J.   Collier,   visited   the   lands   in   question 
for  the  purpose  of  making  an   examination   of   same 
to   ascertain   whether    or    not   these    claims    possessed 
value  for  placer  mining  purposes   (Rec.   109).     After 
carefully  examining  all  surface  indication,  the  topog- 
raphy of  the  land,  the  water  of  the  river,  measuring 
its   flow   and   the   height   of   the   falls,    Mr.    Goodwin 
and  associates  proceeded  to  test  this  soil  by  panning 
the  same  for  gold.     They  first  examined  Improvement 
one,   discovery   shaft,   on  the    Peabody   claim    (Comp. 
Ex.   4).     As   the   result  of   that   careful   examination 
Mr.  Goodwin  gave  the  following  testimony: 

A.     This    was    a    pit    about    six    feet    square    at 
the   top,    and   perhaps    eight    or    ten    feet   deep,    as    I 

recall  it.  •         i  j 

Q.     What  did  you  do  toward  testmg  the  ground 

for  it,  and  so  on?  ,  ,     ,  r  n 

A.  Well,  we  cleared  off  the  dirt  that  had  fallen 
down  so  as  to  get  a  solid  bank,  to  a  solid  bottom, 
and  took  samples  of  the  dirt  in  gold  pans  and  took 
them  down  to  the  Nespelem  river  and  panned  it. 
Q.  What  was  the  result  of  the  panning? 
A.  Neither  Mr.  Collier  or  myself  found  any 
colors  in  those  sands.     (Rec.   116). 

Referring  again  to  the  same  examination  of  this 
number  one  discovery  shaft,  he  testified: 

A.  The  hole  extended— the  hole  at  the  top  ex- 
tended through  a  clav  soil  and  according  to  my  recol- 
lection it  went  down  into  gravel  formation.  This 
particular  pit. 


Q.     That    particular    one? 
A.     Yes,  sir. 

They  further  proceeded  to  an  examination  of 
what  is  designated  as  Improvement  2,  discovery  shaft 
(Complainant's  Exhibit  4)  on  the  Peabody  location, 
and  the  result  of  that  examination  is  given  in  Mr. 
Goodwin's   testimony   as    follows: 

Q.  State  how  you  got  the  dirt  that  you  panned 
from  this  shaft  No.  2? 

A.  I  would  like  to  state  in  that  connection 
that  in  all  the  panning  that  I  did  on  this  trip  and 
on  these  claims,  Mr.  Collier  and  I  took  our  dirt  at 
the  same  time  and  mine  was  taken  under  his  direc- 
tion as  well  as  my  own  judgment — in  other  words, 
we  worked  together  in  taking  our  samples,  and  we 
first  cleaned  out  the  loose  dirt  and  all  the  loose  stufif 
so  as  to  get  solid  formation  as  near  as  we  could. 

Q.     Virgin   ground? 

A.     Virgin  ground. 

A.  (Cont.)  Then  we  would  sample  it.  After 
we  had  taken  our  pans  from  the  side  of  the  pit  we 
would  sample  it  from  the  top  down. 

A.  (Cont.)  We  would  take  it  from  the  bottom, 
we  would  carefully  take  a  small  strip  across  the 
bottom.      (Rec.    118). 

It  also  appears  from  Mr.  Goodwin's  testimony 
that  he  made  various  pannings  and  samples  from  the 
formation  along  the  Nespelem  river,  upon  which,  as 
the  Court  will  see,  the  defendant  lays  so  much  stress 
as  to  the  discoveries  made  in  those  formations,  and 
as  a  result  of  that  examination  he  testified  (p.  119 
of  Record)  : 

Q.     When  you  say  river,  please  state  which? 
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A.  Nespelem  river.  We  also  panned  some  dirt 
taken  next  to  the  clay  deposit  which  crops  out  along 
the  Nespelem  river. 

Q.     Along   the   Peabody    claim? 

A.  And  which  also  crops  out  on  the  Columbia 
river  to  the  west— west  of  the   Wickman  claim. 

Q.     With  what  result? 

A.  With  no  result  in  either  case.  We  also  then 
cleaned  out  a  place  in  a  Httle  coulee  or  gully  that 
runs  down  in  a  somewhat  northerly  and  southerly 
direction  across— a  place,  a  gully  or  coulee,  and  we 
panned  some  dirt  from  that  point.  We  got  no  colors 
in  any  point  on  the  Peabody  placer  claim  m  all  of  our 
panning. 

******* 

A.  We  examined  three  of  the  pits  that  we  found 
there— one  had  been  a  very  small  one  and  may  have 
been  a  wash  out.  The  other  examinations  were  con- 
fined to  holes  that  we  dug  ourselves,  or  from  the 
river.      We    panned   at    four    different   places    on   the 

^iver.  ,      XT        1 

Q.     When  you  say  river,  you  mean  the  Mespelem 

river  ? 

A.     I.  mean  the  Nespelem  river.     (Rec.  120). 

Witness  Goodwin  further  testified  to  examina- 
tions made  upon  the  Wickman  placer  claim  at  the 
same  time,  having  in  view  the  same  purpose.  Im- 
provement one  discovery  shaft  of  the  Wickman  claim 
(Complainant's  Exhibit  4)  was  in  like  manner  care- 
fully examined,  and  the  result  is  given  in  Mr.  Good- 
win's  testimony    (Record    130),   part   of   which   is    as 

follows : 

Q.     In   what   manner   did   you   test   the   hole,    if 
at  all,  for  the  purpose  of  seeing  whether  the  ground 

carried  gold?  <■    ■,-  ^ 

A      Mr.   Collier   and   I   both   took   a  pan  of   dirt 

from  this  cut,  the  same  as  we  took  it  at  other  places 


in  the  manner  already  described,  and  panned  it  in 
the  Nespelem  river. 

Q.     Did  you  take  undisturbed  soil? 

A.  Yes,  sir,  from  the  sides  and  bottom  of  the 
hill,  as  I  recall  it,  or  from  the  back  end  of  the  hole 
where  we  could  get  it  solid,  down  to  the  bottom. 

Q.     You   panned   it,   did  you   say? 

A.     Yes,  sir. 

Q.     With  what  result  as  to  finding  gold? 

A.  In  one  pan  we  found  two  small  colors.  The 
other  was  a  blank. 

Q.  That  is  pretty  close  to  the  Peabody  placer 
line? 

A.  That  is  very  close  to  the  line  running  between 
corners  2  and  3  of  the  Peabody  placer. 

As  to  the  examination  of  one  of  several  pits 
dug  upon  the  surface  of  the  Wickman  placer,  Good- 
win  testified  as    follows: 

A.  It  was  seven  feet  by  five  feet  in  size  and 
about  fourteen  feet  deep — twelve  to  fourteen  feet 
deep. 

Q.  What  examination  did  you  make  of  it  for 
the  purpose  of  testing  it? 

A.  I  could  not  state  whether  it  was  that  par- 
ticular pit  or  not.  We  found  six  different  pits  of 
approximately  the  same  size  on  the  Wickman  placer 
and  I  could  not  tell  which  particular  pit  now  we  dug 
our  dirt  to  pan — out  of  which  particular  pit. 

Q.     Did  you  take  it  from  all. 

A.     We  took  it  from  three  different  pits. 

Q.     But  you  do  not  recall  which  pits  those  were? 

A.     I   don't,  except  they  were  of  those   six. 

Q.     What  did  you  find,  gold? 

A.     We   found   no   gold. 

Q.  You  sampled  them  and  panned  them,  the 
same  as   you   did   the  others? 

A.     Yes,   sir.      (Record    131). 

As    a    result    of    his    general    examination    as    to 
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the  placer  gold  upon  these  claims,  Mr.  Goodwin  stated 
that  from  his  experience  in  testing  placer  lands  for 
gold  he  found  no  indications  that  these  lands  were 
valuable  for  placer  mining.  From  his  entire  exami- 
nation, it  appears  that  but  two  colors  were  found, 
and  these  were  barely  discernible  with  the  naked  eye, 
and  that  it  was  necessary  to  use  a  microscope  to 
distinguish  from  the  black  sand. 

Testimony  of  George  W.  Comerford. 

The    Government    produced    the    witness    George 
W.   Comerford,  he  having  had  experience   in  testing 
grounds  as  to  their  value  for  placer  mining  purposes 
since    1896    (Record    p.    157),    whose    knowledge    of 
the    methods    used    in    determining    the    presence    of 
gold  in  loofe  soil  or  placer  grounds  can  not  be  ques- 
tioned.    In  April,   1909,  at  the  instance  of  the  com- 
plainant, he  visited  these  lands  for  the  express  purpose 
of  ascertaining  by  practical  tests  and  general  exami- 
nation whether  or  not  the  same  carried  gold  or  were 
valuable    for    placer    mining    purposes.      As    the    best 
means  of  conveying  to  the   Court  the   result  of   Mr. 
Comerford's    examination,    we    take    the    liberty    of 
quoting  from  his  testimony  appearing  in  the   record. 
Referring    to    the    examination    at    Improvement 
2,  shaft  on  the  Wickman,  he  testified:  (Record  p.  162). 
A      It   lay   to   the   northwest   of   the   end  of   the 
ditch,  'improvement   2   on   the   plat.      The   hole    is    in 
the    coulee    or    gully,    some   clay,    a    little,    very   little 
gravel,   that   is   sand,   no   gravel   at   all,   but   sand.      1 
prospected    the    shaft    for    the    nine    feet   by   scraping 
down    the   sides   after   cleaning   ofif   the    face,    having 
a  gold  pan  at  the  bottom  and  scraping  into  the  pan 
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and  mixing  the  dirt,  sampled  it,  then  taking,  out 
o  each  pan  approximately  two  double  handful  of 
dirt.      1   sampled   the   shaff   fhp   ^t.f,v^   «;^.    r„_.   ., 


way. 


-          ,  */    ,      J     ""^    »avjuuic    uariaiuis    or 

1   sampled   the  shaft   the   entire   nine   feet   that 


a  polt  aSn  '""'   '"""■   ^"'   =""•      I    ""-^    -'*    me 

Q.     A  post  hole  auger? 
.        A.     Yes,    sir,    about    8-inch    bore    I    think— th;it 

of  t^^t'shaft't?  "T'^'.^f  ^^^<^  -''^  ^^^^^^ 
6  feet  inH  S  in  l!  ^"?  ^  '""'"^^  ^"^  '^'"P'^d  that 
1  J  /  '"'"''''^  ^^  ^  went  down.  All  the  dirt  T 
sacked  and  carried  with  me.  Working  east  and 
a  tr,ile  to  the  north  of  that  I  sampled  an^other  shaft 
Tha    shaft  was  9  feet  and  6  inches  deep,  good  wa  Is 

of  the'shaff  an/  '"'  ff  '  r""''  ^-P  ■"  ""1 

Sim  larlv      A    frifl    "P  '.''  ^^f  ^"^  "^^^^  °*er  shaft 
similarly.      A   trifle   eastward   and   south   of   the   line 

hown  as^-mprovement  No.  3  or  ditch  Tfound  anothe 
snatt.      that   shaft   was   in    a   bad    shape   and   cavpH 

as  the\Zo'"  '^T\  '"^.  ^^-P"^'^'  -^''  -  "-  do- 
as  the  bottom,  and  dug  down  in  the  waste  that  had 

o    the' lioTe'  P"' *'^,-g- b,el°w  7  feet  in  the  bottom 
oi   tne   Hole      Traveling  still   eastward   and   south   of 

This   shaft    wT^  *•=  '''t  i  ^^™P'^^  another  shaft 
inis   shaft    was    in   very    bad   condition       I    samnlpd 

he  wals  of  the  shaft  to  the  depth  I  cot^ld  aZ  1 
bored  down  close  to  the  wall  and  right  mader  the 
cribbing  that  was  there.  ""  ^ 

Q.     Do  you  remember  how  far  you  went  down? 
th»  I   remember  the  cribbing  was  nine   feet  and 

the  auger  hole  was  four  feet  below  the  cribbino-     These 

the   woTk""'    W  T'^   '"^'^""y  ^'   *^   t'-e   of   doing 
r/S     ow^r,*""^   eastward   a    little   yet-  ^ 

scribe  wb.f^'"'-'     ""r   '"'""''^^  *e   cribbing,-de- 
scribe  what  you  mean  by  cribbino-? 

boarH.   t  J!**"  ""'''"'"^  '"'  w'*'^  relerence  to  this  hole 
Working   southwest    frol^  t^e'toint'^nLlel   ^  e'x": 
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hibit  No.  4  as  being  corner  No.  5  of  the  Wickman, 
and  No.  2  of  the  Peabody,  there  is  indication  of  a 
shaft  having  been  sunk  there,  but  it  was  caved  in 
and  impossible  to  prospect  it.  By  the  side  of  this 
shaft  I.  sunk  then  an  8  inch  auger  hole  to  the  depth  ot 
8  feet  and  prospected  and  sampled  each  six  or  eight 
inches  as   I   went  down. 

In  close  proximity  was  another  hole  that  was 
caved  in  that  I  sunk  an  auger  hole  in  to  a  depth 
of  8  feet  and  prospected  it  the  same  as  the  other. 
In  the  vicinity  of  improvement  No.  1  of  the  Peabody 
I  found  2  holes  there  side  by  side.  They  were  12 
feet  and    13   feet   down.      I   prospected   them   to   that 

depth. 

Q.     How  did  you  prospect  them? 
A.     From  the  walls,  and  from  the— I  didn't  sink 
the   auger   hole   very   deep   there    as    it   went   against 
the  rock  and  I  think  I  will  stop  there. 
Q.     Did  you  sink  it  to  the  rock? 
A.     Yes   sir.     Then   in   the  vicinity   of   improve- 
ment No.  2  I.  found — 
Q.     On  what  claim? 

A.  On  the  Peabody.  There  is  a  shaft  there 
that  was  badly  caved  in  and  impossible  to  get  into, 
but  the  dirt  thrown  out  of  the  shaft  was  on  the  rini 
of  the  shaft  and  I  sampled  the  dump  of  the  shaft 
and  also  at  another  point  not  far  from  there  and  a 
little  south  of  that  there  is  another  shaft  there  that 
was  caved  in  and  I  sampled  the  dump  of  that  shaft. 

Q.  What  did  you  do  with  the  dirt  or  stuff 
that  you  took  out  of  these  placers.  How  did  you 
test  them  and  how  did  you  sample  them  ? 

A.  The  dirt  taken  out  of  the  shaft  that  time  I 
sacked  in  two  gunny  sacks  and  loaded  it  on  a  couple  of 
ponies  that  I  had  there  and  took  it  over  to  the  camp 
there  and  took  them  down  from  the  camp  and  I 
washed  the  dirt  by  panning  at  the  Columbia  river, 
saving  the  concentrates  we  found  that  might  be  in 
the  dirt.  The  dirt  taken  from  the  vicinity  of  corners 
3  and  5  of  the  Wickman  and  Peabody  we  took  to  the 
Nespclem  river.    That  v.as  also  sacked  anrl  ]innVd  over 
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k  out  i*^  Z  k"^^,  '""^-  ^   P^""^<^   *at    and    washed 
It  out  in  the  Nespelem  river. 

Q.     What   did  you   find? 

nothino-  i/°T''  '""''^'-^ery  little,  black  sand,  but 
othing  no  showing,  no  gold  whatever  visible  to 
the  naked  eye  from  all  the  dirt  taken  from  the  Wick 
man  placer  and  no  gold  visible  to  the  naked  eye 
taken  from  the  Peabody  placer  with  the  exception  of  the 
drt  taken  from  the  shaft  nearest-from  C  bo  tom 
of  the  shaft  nearest  to  the   Nespelem   river      S 

de "rTbe^k  h"'"'  '"'  \""^.  ^°  ^■^^"  '^at  I  can  o^  ; 
die  smallest  ^Hnr.T^.  *^'  "  ^^'^'  ^^""^  "■'  ^-^all  as 
iotrTetifp^St''^'   ^°"    '=°"''    '"^'^^    'y    '"-hing 

from^t^e  'w^Zan.^'^  ^°'^  "'^'^''^  '«  *e  naked  eye 

on.y  tld^tC  fta^-:^  l^^   ^   -°;^^^*e 
over  there  on  the  claims.  ^  prospecting 

effort^' tha^'^^voT  f'  *'  '''''  ™"*°'^  =>"<!  the  best 

n.teS/h^ror^ 

witness     '  '"   ''''■'   '""^  "°'  '^'^   =°"^'"^ion  as   a 

A.     I  did,  and  I  used  extraordinary  care  in  nan 

"^MR   mTrL"^'  *^  ^^"P'^^  *^'  w^re  taU."^"- 
MR  BLAIR:     I  move  to  strike  the  answer. 

say,  ^id  yoT^r^nrLlnttfsT"^  ''^^   - 
nings^and   Tutlhem   inLT  irfjT   "^^   P^"" 

a.-tt-t  tS--  --  -  -«^^ 

Q.     Did  you  number  them? 

A.     I.  did,  yes  sir. 

Q.     How   did   you   number    them^ 

A.     1.  2  and  3. 
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Q.  How  much  for  instance  of  your  original 
dirt  was  concentrated  into  samples  No.   1,  how  many 

pounds?  . 

A.  About  180  pounds  of  dirt  constituted  sample 
No.    1    of    concentrates, — was    concentrated    into    one 

sample.  .   . 

Q.     How  many  pounds  of  origmal  dirt  did  you 

concentrate  into  sample  No.  2? 

A.  There  is  between  140  and  150  pounds  of 
dirt  concentrated  into  that  sample. 

Q.  And  how  much  dirt  did  you  concentrate  into 
sample  No.  3? 

A.     From  65  to  70  pounds. 

Q.  What  did  you  do  with  those  samples  which 
you  say  you  numbered  1,  2  and  3? 

A.     I   delivered  them  to   Mr.   Webster. 

Q.     M.   F.   Webster? 

A.  M.  F.  Webster,  for  the  purpose  of  making 
an  assay  and  ascertaining  the  value  of  the  concen- 
trates 

Q.  He  is  connected  with  C.  M.  Fassett's  assay- 
ing establishment  in  the  city? 

From  this  careful  examination  made  by  Mr. 
Comerford,  the  practical  tests  made  of  the  ground, 
and  from  his  general  inspection  of  the  lands,  he  gives 
it  as  his  conclusion,  based  upon  his  knowledge  and 
experience,  that  "there  is  no  indication  of  any  con- 
dition that  would  lead  a  person  to  believe  that  the  lands 
contained  a  deposit  of  placer  gold." 

Mr.  Comerford's  examination  shows  that  he  care- 
fully and  laboriously  took  samples  of  this  earth  and 
loose  material  from  as  many  as  ten  different  shafts,  at 
different  depths,  down  the  sides  of  the  shaft  and  the 
bottom,  and  then  by  means  of  an  auger  bored  still 
further  into  the  bottom  of  these  shafts,  bringing  up 
the    material    from    bed   rock,    carefully    sacking    and 
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sampling  the  same  and  taking  it  to  the  river  for 
panning.  These  examinatmis,  extending  practically 
over  the  enlire  surface  ground  of  these  claims,  could 
furnish  no  more  accurate  or  convicing  evidence  or 
tests  to  demonstrate  the  presence  of  gold  in  this  soil 
if,  m  fact,  gold  was  there  to  be  found. 

Not    relying,    however,    upon    the    result    of    his 
own  panning  and  examinations  and  his  own  opinion 
or   eye   sight,    as    the   defendants    have    entirely    seen 
fit  to  do,  but  in  order  to  make  assurance  doubly  sure 
Mr.    Comerford    carefully    saved    the    concentrates    or 
sand  resulting  from  his  numerous  pannings  upon  these 
alleged  placer  grounds.    He  brought  these  concentrates 
to  a   competent   and   responsible   assaying   concern   in 
Spokane,  to-wit:  C.  M.  Fassett  &  Co.,  where  the  same 
were  assayed  and  tested  by  one,   M.   F.   Webster,   an 
experienced    chemist    and    assayer    (Record    p.    180). 
For  the  result  of  this  examination  and  analysis  of  the 
concentrates    aforesaid,    we    refer    the    Court    to    Mr. 
Webster's  testimony  contained  at  pages   181   and   182 
of  the  record. 

This    material    so    tested,    sampled,    panned    and 
analyzed   by   the   best   methods   known,    in    an   honest 
effort     to     ascertain     the     true     mineral     constituents 
of  this  soil,  was  all  taken  from  and  in  fact  represented 
the  true  character  of  every  form  of  soil  which  could  be 
found  upon  the  entire  body  of  land  which  this  defendant 
still   has   the    temerity    to    contend    contains    valuable 
gold  deposits  which  can  be  secured  with  profit.     But 
we  are  content  to  submit  the  good  faith  of  this  claim 
of  defendant  upon  this  unmistakable  proof  as   shown 
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by  the  tests  of  these  concentrates,  it  being  demonstrated 
that  out  of  one  ton  of  earth  as  assayed,  the  highest 
value  found  would  he,  .00147  of  one  dollar,  and  from 
this  test  we  submit  to  the  Court  whether  such  values 
would  justify  a  prudent  person  in  expending  labor  and 
capital  in  the  development  of  such  lands  for  gold  by 
any  process  whatever. 

Testimony  of  Arthur  J.  Collier. 
The  testimony  of  Arthur  J.  ColUer,  of  Washing- 
ton, D.  C,  a  geologist  and  mining  expert  and  who 
had  been  in  the  employ  of  the  United  States  Govern- 
ment in  these  capacities  since  1898,  who  accompanied 
F.  M.  Goodwin,  the  witness  above  referred  to  on  the 
trip  of  inspection  to  these  lands  in  August,  1906,  was  - 
taken  by  deposition,  which  is  filed  in  this  case  and  has 
been  published  pursuant  to  stipulation  between  coun- 
sel. 

We   respectfully    invite    the    Court's    careful    ex- 
amination of  this   deposition   in   strong   corroboration 
of  Mr.  Goodwin's  testimony  above  set  forth,  and  for 
the  additional  reason  that  Mr.  Collier  was  especially 
qualified      to      make      this      investigation      and      his 
testimony      shows      a      careful      and      conscientious 
effort     to     ascertain     the     true     character     of     this 
land     (Rec.    39).       After     giving    in     detail     a     de- 
scription of  the  claims,  the  manner  in  which  they  pro- 
ceeded  with   the   examination   of   the   properties,   Mr. 
Collier  testified,  in  his  deposition  (Rec.  45),  as  follows: 
Q— 22      Please    state    whether    or    not    you    ex- 
amined the  bed  of  the  Nespelem  river  for  gold? 
A.     We   did. 
Q — 23.     With  what  results? 
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A.  We  examined  the  bed  of  the  Nespelem  river 
and  found  no  gold  at  all  in  the  river  bed.*^  We  took 
pans  from  the  gravel  and  sand  in  the  bed  of  the  river 
washed  them,  and  found  no  gold.  We  took  nan,  Ik. 
from  the  low  benches  at  thf  sides  o?  the  river  and 
found  no  gold  in  them  either. 

His  deposition  showed  that  they  then  proceeded 
to  examine  the  bench  lands,  taking  samples  from  the 
discovery  pits  in  several  places  and  finding  no  gold 
m  them;  also  at  the  edge  of  the  benches  and  along 
the  gullies  which  had  been  washed  out  by  water 
where  they  took  samples  from  these  gullies  and  panned 
them  for  gold,  but  finding  none.  In  regard  to  this 
exammation  of  the  gullies  he  stated: 

Q— 25.     You  stated  that  the  sides  of  these  oTiIlie^! 

eTpti„taT?^"°"^ "  "^^  '^"^  ---^^  ^°>d^S:: 

shoui^  acf  a*:iS  .^Th^i^^.^e  ^^^  ^H!^ 
wash  down  to  the  river.  In  washing  down  tHhe 
r.ver  the  gold  would  be  left  behind  in  Ihe  beds  of  the 

^^  tf'riv*^    ';tc.T6r^    ^°"'^    ''^-^^' 

Based  upon  his  experience  and  the  examination  of 
these  lands,  Mr.  Collier  did  not  hestitate  to  give  it 
as  his  opinion  that  these  lands  were  not  valuable  for 
mining  purposes. 

The  examination  of  the  Wickman  claim,  as  dis- 
eased by  his  deposition,  substantiates  and  strengthens 
the  testimony  given  by  Mr.  Goodwin,  and  the  candid 
tair  and  open  manner  in  which  Mr.  Collier  testified 
to  finding  gold  colors  at  other  places,  twenty-five  miles 
up  to  one  hundred  and  fifty  miles  awav   from   these 
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claims  along  the  Columbia  river,  shows  no  effort  on 
his  part  to  exaggerate  or  in  any  way  color  the  true 
conditions,  as  is  shown  by  his  answer  to  the  following- 
interrogatory  (Rec.  100). 

Q 19.     In  selecting  spots  for  your  examination 

on  the  Peabody  and  Wickman  claims,  by  what  were 
you  sroverned? 

A.  We  were  governed  in  the  first  place  by  the 
prospect  holes  which  the  claimants  had  dug  on  the 
claims.  One  of  these  prospects  holes  was  marked 
"discovery  pit,"  and  asserted  that  the  discovery  of 
gold  had  been  made  there.  We,  of  course,  necessarily 
panned  in  that  hole  and  panned  in  other  holes  situated 
about  similarly  to  it.  We  panned  along  the  river  and 
selected  the  gravel  next  to  the  bed  rock  in  order  to  see 
if  there  was  any  possibility  of  there  being  gold  there. 
We  also  panned  in  the  sides  of  the  creek  to  see  if  there 
was  gold  there,  and  also  panned  in  the  little  gullies 
that  ran  down  to  the  creek.  We  selected  the  pans 
always  with  a  view  to  giving  the  claimants  any  be- 
nefit of  any  doubt  that  there  might  be  as  to  the  value 
of  the  claims. 

Based  upon  his  experience  and  the  examination 
of  these  lands,  Mr.  Collier  also  did  not  hestitate  to 
give  it  as  his  opinion  that  these  lands  were  not  valuable 
for  mining  purposes. 

Testimony  of  Howland  V.  Stevenson. 
Mr.  Howland  V.  Stevenson,  a  man  of  over  thirty 
years  experience  in  mining,  covering  nearly  all  the 
states  of  the  Union  where  mining  operations  are  con- 
ducted and  familiar  with  what  is  known  as  the  Ncs 
pelem  country  in  the  state  of  Washington,  made  a 
most  thorough  examination  not  only  of  the  pits  on  the 
lands  but  of  the  gravel  and  sand  bars  along  the  Nes- 
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pelem  river.     Much  stress  is   laid  by  appellant  upon 
the  gold   bearing  properties   of   the   gravel   and   sand 
bars  along  this   river,   and   for   this   reason   we   invite 
the  attention  of  the  Court  to  his  testimony   (Record 
771).     His   purpose   in   visiting  these   claims   at   the 
instance  of  the  Government  was  to  make  an  examin- 
ation by  practical   tests   to   ascertain   whether   or   not 
gold  was  there  in  paying  quantities,   and  the  results 
of  his  investigation  may  be  gleaned  from  the  following 
extracts  from  the  record  (Rec.  777)  \ 

Q.  What  other  examination  did  you  make  to 
ascertain  whether  there  was  any  gold  in  either  of 
these  placers? 

A.  I  examined  all  of  the  pits  or  shafts  that  I 
found  on  these  two  placer  claims,  most  of  them  had 
been  caved.  On  two  I  found  some  gravel  lyins"  on 
dumps  —on  two  of  them,  here  close  to  the  river,  a  little 

f3  l%.^.  r""  '^f  '^T'   ^"^   I   ^^°k  s^^^^^l   pans 
from  off  that  gravel,  on  both  of  these  pits  and  there 
was  no  gravel  there  in  any  of  the  pits 
xA/[R.   BLAIR:     What? 

on  ^t^  ^°  ^'^Tl  T^^"^  ^"  ^"^  ^^  ^^^  pits  and  only 
on  the  two  pits  did  I  discover  any  gravel  lying  on  the 
surface,    that    looked    as    if    it    had    been  ^taken    out 

soil  i:  ^;r- J.'^  ''''^''?'''  "^-  ^"  -  very  loose 
soil.     In  all  of  these  pits  I  took  pannings  and  in  not 

a  single  one,  nor  in  the  gravel  of  the  two  pit     tha 

I  just  mentioned  did  I  find  any  gold  whatsoever. 

y.     Uo   you   know   about   how    many   pits    there 

were  m^  all  that  you  refer  to,  if  you  can,  g'ive  it  about 

A.  About  ten. 
Q.  Ten  what? 
A.     Ten  pits. 

the  cVaims^'""  ^°"  '""'"'  ""•"  '"'^'''^  examination   of 

A.     I   followed   the   river   from   where   this    dam 
was  down  the  canyon  and  to  its  mouth. 
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Q.     That  is  the  Nespelem  river? 

A.  The  Nespelem  river,  for  quite  a  distance, 
the  river  is  in  a  rocky  canyon  and  is  very  steep,  quite 
a  great  fall  there  and  when  the  river  gets  down  to 
where  it  is  flatter,  I  examined  several  bars,  gravel 
bars,  on  both  sides  of  the  river  and  the  banks  of  the 
river  on  both  sides,  and  I  took  in  the  neighborhood 
of  thirty  pans  of  dirt  along  there,  I  think  it  was  thirty- 
two,  I.  would  not  be  positive  as  to  that  amount,  and 
I  found  in  numbers — in  numbers  of  those  pans,  I  found 
a  considerable  black  sand,  more  or  less,  and  some 
garnets,  but  not  in  a  single  pan  did  I  find  a  single  trace 
of  gold,  that  is  placer  gold,  visible  gold  to  the  eye  or  to 
the  glass. 

Mr.  Stevenson's  testimony  shows  that  he  visited 
the  lands  prepared  to  make  a  thorough  examination. 
He  had  proper  pans,  pick,  shovel,  sacks  for  sampling 
and    collecting   the   material,    and   beginning    his    ex- 
amination at   the  dam,   as   testified   to  by  him,   down 
both  sides  of  the  Nespelem  river  to  the  mouth  and  up 
upon  the  surface  of  both  the  Wickman  and  the  Pea- 
body  claims,  in  all  of  the  pits  and  excavations  which 
had  been  made  by  the  defendant,  or  its  officers,   and 
purporting   to   have   been   discovery   shafts,    and   then 
carefully  along  both  sides  of  the  ditch  designated  as 
Improvement  3  Ditch,  on  Exhibit  4,  as  well  as  in  the 
gullies  and  every  place  where,  according  to  his  state- 
ment, there  was  any  indication  that  the  gravel  or  soil 
contained  mineral,  resulting  in  an  absolute  failure  on 
his  part  to  discover  any  trace  of  gold. 

.  Appellant  in  its  brief  has  devoted  considerable 
space  in  attempting  to  make  it  appear  to  the  Court 
that  the  examinations  made  by  the  several  witnesses 
for  the  Government  had  not  been  thorough  or  made 
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with  an  honest  endeavor  to  ascertain  the  true  condition 
of  these  lands.  From  the  testimony  of  these  witnesses 
It  must  appear  to  the  Court  that  the  examinations 
were  most  exhaustive  and  the  kind  which  would  be 
calculated  to  discover  the  gold  bearing  properties  of 
these  clamis  if  any  there  were.  The  surface  of  the 
lands  was  examined,  the  pits  and  excavations  known 
as  the  discovery  holes  were  examined,  the  gravel  and 
sand  bars  were  examined,  and  all  without  results. 

A  CAREFUL  EXAMINATION  OF  THE  TES 
TIMONY      OF      APPELLANT'S      WITNESSES 
WILL  SHOW  IN  THE  FINAL  ANALYSIS  THAT 
EVEN  FROM  SUCH  TESTIMONY  GOLD  WAS 
NOT  FOUND  IN  PAYING  QUANTITIES. 

While  the  witnesses  on  behalf  of  appellant  testified 
to  finding  gold  in  a  great  many  places  yet  it  will  appear 
even   from   their   testimony  that  in   the   final   analysis 
It  IS  admitted  that  it  is  only  by  the  hydraulic  process 
of  placer  mining  if  at  all  that  gold  could  be  produced 
in  paying  quantities,  and  then  only  by  enlarging  upon 
the   peculiar    advantages    offered    by   the    use    of   this 
great  and  valuable  water  power  upon  the  lands.     In 
fact    the    examination    of    appellant's    witnesses    was 
devoted  largely  to  an  effort  to  establish  that  appellant 
intended  to  develop  the  lands  in  question  by  means  of 
the  hydraulic  process  of  placer  mining. 

But  it  is  palpably  evident  from  the  circumstances 
and  testimony  in  this  case  that  this  proposed  hydraulic 
method  was  never  seriously  within  the  defendant's  con- 
templation and  they  did  not  intend  to  install  such  a 
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system.  In  this  connection,  as  indicating  the  want  of 
good  faith  of  the  defendant,  we  think  it  sufficient  to 
call  the  Court's  attention  to  the  facts  as  shown  by  the 
record  that  none  of  the  witnesses,  who  were  vitally 
interested  in  this  project,  gave  satisfactory  evidence 
or  explanations  as  to  how  their  proposed  plan  or 
system  of  hydraulic  was  to  be  put  into  operation. 

Seven  witnesses  were  examined,  each  of  whom 
claims  to  have  seen  gold  in  the  pans  of  earth  taken 
from  these  properties.  Each  one  of  these  witnesses, 
the  Court  will  find,  is  either  directly  interested  in 
the  appellant  company,  or  has  been  in  its  employ.  We 
know  of  nothing  which  prevented  appellant,  if  its 
contention  is  true  that  gold  values  are  so  easily  dis- 
cernible upon  these  lands,  from  having  secured  com- 
petent, honest,  disinterested  mining  men,  or  other  per- 
sons, to  go  upon  these  lands  who  might  have  brought 
to  the  examiner  on  the  hearing  evidence  not  so  pal- 
pably colored  and  weakened  by  the  interest  which 
is  apparent  of  every  witness  the  appellant  has  produced. 

Testimony  of  G.  S.  Wickman. 

Of  this  character,  we  refer  to  the  testimony  of 
G.  S.  Wickman  (Rec.  183),  who  was  the  treasurer  of 
this  company,  was  named  as  a  locator  of  each  of  the 
claims  and  also  an  incorporator  of  the  company,  and 
while  he  was  a  locator  and  incorporator,  as  aforesaid, 
at  no  time  had  he  ever  visited  the  claims  until  th^ 
year  1903,  when  in  company  with  Dr.  Hudnut,  the 
general-manager,  he  witnessed  the  panning  of  soil  or 
sand   upon  these   claims   for   several   hours.      He   had 
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never  panned  for  gold  prior  to  that  time,  yet  claims 
that  he  found  colors   easily  upon   panning  the  sand 
It  appears  from  his  testimony  that  in  every  instance 
where  he  claims  to  have  seen  valuable  indications  of 
gold  in  this  soil,  either  Dr.   Hudnut,   Mr.   White  or 
Mr.  Early,  or  those  directly  interested  in  holding  these 
lands,  were  present  and  furnished  him  with  the  infor- 
mation upon  which  he  based  his  opinion  as  to  their 
value. 

One  White,  it  was  claimed,  who  was  taken  to 
the  lands  after  this  suit  was  started,  for  the  purpose 
of  getting  evidence,  testifies  to  the  discovery  of  a 
nugget  during  one  of  his  pannings,  and  Mr.  Wickman 
testifies  that  he  saw  the  nugget  in  the  pan,  but  the 
circumstances  under  which  this  remarkable  discovery 
was  made  must  convince  us  that  this  was  a  foreign 
substance  and  not  a  common  characteristic  of  the  soil 
of  these  claims.  Regarding  the  manner  in  which  Wick- 
man observed  this  value,  he  testified   (Rec.  202). 

A.  Mr.  White  called  me  and  we  went  over  and 
ne  had  a  nugget  m  his  pan. 

Upon  another  occasion  Mr.  Early  finished  a  pan 
which  Mr.  Wickman  was  attempting  to  operate  Re- 
garding this  he  testified  (Rec.  222). 

Q.     Why  did  not  you  finish  it^ 

A.     Because   Mr.    Early   made   the   remark,   you    ' 
have   got  a  damn  good   pan   there-you   will   spill   it 
out—  and  took  the  pan  away  from  me  and  finished 

Some  inference  was  attempted  to  be  drawn  from 
this  examination  that  a  valuable  assay  certificate  had 
been  procured  as  the  result  of  his  pannings,  but  the 
Court  will  search  the  record  in  vain  for  any  evidence 
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to  prove  that  the  colors  which  Wickman  testified  as 
having  gathered  were  of  any  value  whatever,  and  the 
evidence  upon  which  his  opinion  as  to  their  value  was 
based,  evidently  came  from  what  the  others  told  him, 
who  were  with  him  upon  the  ground. 

Testimony  of  J.  R-  Gilfellen. 

The    witness    Gilfellen    gave    testimony    of    gold 
discoveries    at   numerious    places    upon    these    claims. 
From  a  careful  examination  of  his  testimony,  we  con- 
clude that  his  statements  in  this  respect  are  not  only 
highly  improbable,  but  seem  to  us  absolutely  absurd. 
He  had  been  in  the  employ  of  the  defendant  company 
"quartz  mining"  (Rec.  259)  and  had  lived  at  Nespelem 
for  about  ten  years.     In  the  year  1898,  he  had  been 
prospecting  over  the  entire  country  tributary   to  the 
Nespelem  and  Columbia  rivers  in  that  vicinity.    Every- 
where,  according  to  his   testimony,   he   panned,    gold 
was  discovered  as  defined  by  him,  both  fine  gold  and 
coarse    gold.      With    apparent    ease    he    was    able    to 
obtain  gold  colors  visible  to  the  eye  without  the  use 
of  the  glass,  not  only  upon  these  lands,  but  along  the 
strip  of  land  to  the  southwest  of  the  Wickman  claim, 
which,  it  will  be  seen,  for  some  reason,  the  defendant 
in   locating,   failed   to   include   in   its   location.      From 
1898,  when  he  was  prospecting  in  this  locality,  until 
three'  weeks  prior  to  giving  his  testimony,  he  had  not 
panned  for  gold  upon  any  of  the  lands  involved  in  this 
suit.     His  testimony  indicates  that  at  the  time  of  his 
prospecting,  he  was  searching  for  ground  suitable  for 
sluice  box  placer  minin-.     The  apparent  inconsistency 
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of  his  testimony  will  be  seen  by  an  examination  of  the 
record,  where  he  testifies  as  to  the  result  of  his  ex- 
amination and  the  reasons  given  by  him  for  not  loca- 
tmg  upon  the  lands.     (Rec.  319). 

Q.     Now  you  were  pretty  well  satisfied  the  first 
ime  you  went  up  there  in  1898,  in  July,  I  believe  you 
said,— you    said   you    were    pretty    well    satisfied    that 
that  was  a  gold  claim? 

A.  Yes,  a  good  claim  for  hydraulickin^. 

y.  Hydraulicking  it? 

A.  Yes  sir. 

^^^    Q.  It  was  not  a  paying  proposition  to  pan,  was 

A.     No  sir. 

nronSitJnn"'^  ^°''  were  not  looking  for  a  hydraulicking 
proposition,   were  you?  ^ 

A.     No,  sir,  looking  for  sluice  boxes. . 

y.     bluice  boxes? 

A.     Yes  sir. 

Q.  That  is  by  shoveling  it  into  the  sluice  boxes 
and  turning  the  water  on  and  by  putting  the  wSer 
on  to  flow  through  the  sluice  boxes  ^        ^ 

is  gotng  S^r^ug^^'  ''  "^^  ^'^  ^^^^^  -^^^^  ^h^  water 
Q.     Why    couldn't    you    do    it    up     there— whv 

couldn't  you  work  the  sluice  boxes  up  there'     There 

IS  fair  water  and  fair  everything  else? 
A.     Because  it  takes  too  many  men. 

1,^  ,P'     ^  f^^^^  ^^^  proposition  is  perfectly  feasible 
up  there  so  far  as  the  physical  features  are  concerned 
--that  IS  you  have  the  water  and  force  and  place  for 
the  boxes  and  dirt  and  all  that  sort  of  thinV  but  I 
orsa'o^:V^  -y  ^-  -^^  -t  make  ijfnejl^ 

A.     No  sir. 

Q.     That  is  right, 

A.     That  is  right. 

Q.     Make  more  money  out  of  sluice  boxes  fhono-h 
than  you  could  out  of  panning,  couldn't  youT  ^ 
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A.  Yes — ^by  rocking  or  using  a  long  torn,  same 
condition,  sluice  boxing,  rocking,  panning,  and  using 

a  long  torn. 

Q.  You  could  not  mine  up  there  profitably  by  a 
long  tom  or  rocker  or  panning  or  sluice  boxes,  could 

you? 

A.     No,  not  to  make  any  profit  out  of  it. 

Q.  Now  you  said  you  thought  it  was  a  place  a 
man  would  be — a  reasonable  man  would  spend  his 
labor  and  time  in  developing  it  for  the  purpose  of 
securing  gold,  didn't  you? 

A.     For   the  purpose   of  hydraulicking. 

Q.     Well  you  had  the  time  didn't  you? 

A.     How  is  that? 

Q.     You  had  the  time? 

A.     Yes  we  had  the  time. 

Q.     You  had  the  labor? 

A.     Partly. 

Q.     What  do  you  mean  by  that? 

A.  It  is  a  slow  operation  for  two  men  to  go  ahead 
and  we  didn't  have  the  money  to  hire  more. 

Q.  Did  you  make  a  very  careful  thorough  ex- 
amination when  you  went  up  there  in  July  1898?^ 

A.  We  made  a  thorough  reliable  examination  and 
we  were  satisfied  ourselves. 

Q.  You  were  entirely  satisfied  of  the  character 
of  the  land? 

A.     Yes  sir. 

The  witness  also  testified  that  the  lands  could 
only  be  profitably  mined  by  hydraulicing  and  gave  it 
as  his  reason  for  not  using  that  method  that  he  did 
not  have  the  means.  We  especially  call  the  Court's 
attention  to  the  seemingly  careless  and  superficial  ex- 
amination which  this  witness  gave  the  lands  compared 
to  the  laborious  and  painstaking  method  used  by  the 
witnesses  for  the  complainant  in  its  eflfort  to  ascertain 
the  truth.    This  witness,  with  apparent  ease  and  at  a 
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depth  of  eighteen  inches,  was  able  with  the  naked  eye 

to  discern  colors  in  every  pan  of  earth  or  gravel  with 

which   he   experimented,    and   yet,   the   record   of   his 

testimony  will  show  the  careless  and  indifferent  manner 

in  which  he  made  this  examination.   At  page  330  of  the 

record,  appears  the  following: 

Q.  How  many  holes  did  you  say  you  dug  there? 

A.  We  dug  a  number.    I  don't  know  how  many. 

O.  Two  or  three? 

A.  More  than  that. 

Q.  How  big  holes  were  they? 

A.  They  were  little,  just  so  we  could  get  the 
gravel  out. 

Q.  A  foot  or  two  feet  or  six  feet  or  what? 

A.  Something  about  two  feet. 

It  appears  that  shortly  before  giving  his  testimony 
when  he  expected  to  be  called  as  a  witness  for  the 
defendant,  he  made  an  examination  of  these  lands, 
upon  which  he  testified  as  follows: 

Q.  Then  did  you  go  into, — when  you  went  up 
there  three  weeks  ago,  did  you  go  into  the  holes  or  the 
discovery  shafts  or  anything? 

A.     No  sir. 

Q.     Didn't  see  any? 

A.     Yes  I  saw  some  there. 

Q.     Didn't  go  into  any? 

A.  No.  They  had  been  caved  in  and  filled  in 
with  dirt  and  it  would  be  a  whole  lot  of  work  to  get 
down  into  gravel  and  find  anything  at  that  time  we  were 
there. 

Q.     How  deep  are  those  holes? 

A.     I  didn't  see. 

Q.     Didn't  pay  any  attention  to  them. 

A.       No. 

Yet  this  is  the  character  of  testimony  upon  which 
appellant  relies  to  show  that  the  surface  lands,  as  well 
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as  certain  gravel  beds  along  the  water,  contained 
valuable  deposits  of  gold.  It  was  this  witness  who 
testified,  when  asked  to  define  the  difference  between 
fine  and  coarse  gold   (Rec.  322): 

"Coarse  gold  is  gold  you  can  see  with  the  eye, 
and  some  of  it  is  so  you  can  pick  it  up  even  and  drop 
it  in  the  pan  and  it  will  rattle,  as  big  as  No.  4  shot." 

It  is  significant  that  this  witness,  after  all  his 
valuable  discoveries,  abandoned  the  claim  at  a  time 
when  he  could  have  taken  it,  without  even  placing 
a  stake  thereon.  From  the  numerous  discoveries  of  fine 
and  coarse  gold  he  claims  to  have  made,  and  having  had 
an  opportunity  three  weeks  before  the  hearing  to  give 
some  tangible  evidence  of  his  discoveries,  he  was  unable 
to  produce  any  of  the  results  sufficient  to  be  dignified  as 
an  exhibit  in  this  case. 

Testimony  of  C.  M.  White. 

Of  the  same  character  of  evidence  is  that  given 
by  one  C.  M.  White  (Record  346).  This  witness  had 
also  been  in  the  employ  of  the  defendant  company 
"quartz  mining,"  having  never  engaged  in  placer  min- 
ing. For  some  reason  this  witness  was  procured  by  Hud- 
nut,  the  general-manager  and  Wickman,  the  treasurer, 
to  go  to  the  claims  shortly  before  the  hearing  for  the 
purpose  of  panning  for  gold,  yet  he  does  not  hesitate 
to  give  his  opinion  that  these  lands  were  valuable  for 
hydraulic  mining,  but  were  not  valuable  for  sluicing  and 

panning. 

In  regard  to  the  value  of  his   opinion  upon   this 
subject,  we  quote  from  the  record  (page  371): 
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Q.     Ever  do  any  hydraulic  mining? 

A.     No  sir. 

Q.     What  is  that? 

A.     No  sir. 

Q.  I  understand  you  Mr.  White  that  you  don't 
know  anything  about  the  cost  or  anything  about  the 
practical  working  of  hydraulicking  so  far  as  expense 
is  concerned? 

A.     No  sir. 

Q.  And  you  don't  know  how  much  dirt  can  be 
made  to  pay  or  how  much  there  has  got  to  be  in  a 
yard  to  pay  or  anything  like  that  ? 

A.     No,  sir. 

The  witness  White  is  the  party  who  found  the 
alleged  nugget  near  the  Hudnut  cabin  at  the  time  the 
witness  Wickman  was  present  and  claimed  to  have 
seen  it.  We  fail  to  see  from  this  witness'  qualifications, 
as  shown  by  his  testimony,  what  induced  Hudnut  to 
call  upon  him  to  make  an  examination  of  these  lands; 
but  it  appears  that  Hudnut  and  Wickman  drove  to  the 
town  of  Nespelem  where  they  procured  Mr.  White, 
"and  requested  him  to  go  to  the  Nespelem 
river  and  pan  for  gold.  Arriving  there  he 
was  furnished  pick  and  shovel,  which  were  found  in  the 
Hudnut  cabin  and  was  requested  to  prospect  for  gold. 
The  record  shows  that  Hudnut  and  Wickman  were 
present,  saw  him  do  the  digging,  were  close  at  hand 
while  the  panning  operation  was  being  performed. 
The  result  of  that  panning  was  phenomenal,  as  it 
appears  that  the  nugget  was  discovered  soon  after  his 
work  began.  This  alleged  discovery,  the  evidence 
shows,  was  made  at  a  place  elevated  about  fifty  to 
seventy  feet  distant  from  the  river  and  about  fifteen 
feet  above  the  water  and  was  found  within  eighteen 
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inches  from  the  surface.  The  place  where  this  nugget 
was  discovered  seems  to  contradict  the  statements  of 
other  witnesses,  claiming  that  gold  is  found  in  the 
gravel  at  bed  rock,  while  this  substance  seems  to  have 
been  found  near  the  surface. 

Counsel  on  re-direct,  asked  witness  White  whether 
or  not  Hudnut  or  Wickman,  being  close  at  hand,  threw 
this  ngget  into  the  pan  (Record  376),  which  was,  of 
course,  denied.  But  from  the  manner  in  which  this 
discovery  was  made,  the  circumstances  surrounding 
the  employing  of  White,  the  furnishing  of  the  tools, 
the  proximity  of  this  discovery  to  the  Hudnut  cabin 
and  the  fact  that  nearly  all  of  these  colors  of  an  un- 
usual nature  which  it  is  claimed  were  discovered, 
were  found  in  that  same  vicinity,  we  think  the  Court 
will  readily  see  there  were  methods  more  ingenious 
and  of  a  shrewder  nature  by  which  these  nuggets  could 
have  been  rendered  accessible  when  needed. 

Testimony  of  Thomas  B.  Early. 

Thomas  B.  Early,  superintendent  of  the  defendant 
company,  (Rec.  381),  and  resident  of  the  town  of 
Nespelem,  who  was  one  of  the  locators  of  each  of  the 
claims  involved,  as  well  as  an  incorporator  of  the 
company,  and  who  staked  the  claims  which  were  after- 
wards patented  to  the  defendant,  gave  testimony  as  to 
gold  discoveries  having  been  made  by  him.  After 
the  Government  began  its  investigation  into  the  validity 
of  these  patents,  in  the  summer  of  1908,  this  witness 
superintended  sluice  box  operations  upon  the  claims 
for  a  month  and  a  half  without  any  results  whatever 
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in  value  so  far  as  the  record  shows.  According  to  his 
testimony,  the  most  flattering  results  of  this  box 
work  in  1908  are  described  by  him  at  page  503,  of  the 
Record,  which   we  quote: 

0.     Where  did  you  yet  the  dirt  from? 

A.     Along  the  Nespelem  creek. 

Q.     Along  the  bank  of  the  river? 

A.     Yes  sir. 

Q.  Do  you  know  how  many  colors  were  found 
in  the  black  sand? 

A.  Well  there  was  one  little  run  that  time  that 
we  counted  27  colors. 

Q.     You  saved  them  did  you? 

A.  Some  of  them  we  did,  yes  sir,  that  is,  I  saved 
them  in  a  bottle,  put  them  in  a  bottle. 

O.     What  is  that? 

A.  Saved  them  and  put  them  in  a  bottle,  the 
black  sand. 

Q.     You  haven't  got  them  now  with  you., 

A.  No  sir,  not  here,  I  gave  them  to  the  Dr.  the 
manager  of  the  company. 

Thus  he  disposed  of  the  entire  fruits  of  the  work 
of  a  month  and  a  half  in  sluicing  and  these  twenty- 
seven  colors,  alleged  to  have  been  turned  over  to 
Doctor  Hudnut,  general  manager,  have  not  been  pro- 
duced and  no  reference  has  been  made  to  them  as  an 
exhibit,  and  no  attempt  is  made  by  Doctor  Hudnut  to 
corroborate  this  statement,  and  we  are  forced  to  con- 
clude respecting  this  witness'  testimony  the  same  as 
the  others  already  referred  to,  that  his  statements  as 
to  gold  discoveries  are  unwarrantedly  enthusiastic  and 
grossly  exaggerated;  for  it  seems  that  without  much 
effort  he  also  was  able  to  find  eight  and  nine  colors  in 
nearly  every  pan  which  he  defined  as  "fine  specks  of 
gold,  particles,   heavy   gold"    (Record   p.   433)    "gold 
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that      will      rattle      in      the      pan."        And      as      a 
reason   for   not   saving   any   of   them   he    testified    as 

follows : 

Q.     Did  you  save  any  of  these  colors   that  you 
have  been  describing? 

A.     Yes  I  saved  some  of  them,  a  great  many  ot 

them. 

Q.  What    is    that? 

A  Saved  some  of  them. 

Q.  I    suppose    ordinarily    they    were    not    saved 

were  they?  ,        ,      t^     , 

A.     Well  I  don't  know  whether  the  Dr.  has  some 

of  them  now  or  not. 

Q.     I.  am  talking  about  your  pannmg? 
A.     Well  that  is  what  I  panned,  my  own  pannmg, 
—that  is  you  mean  the  last  panning? 

Q.     No  I  don't  mean  the  last  panning. 
A.     No,  not  the  first  panning. 
Q.     I  mean  they  were  not  saved  prior  to  the  com- 
mencement of  this  suit,   I  will   say? 

A.     Well  yes,  once  in  a  while  we  saved  them. 
Q.     I  hardly  think  that  will  answer  my  question. 
A.     Well  we  saved  some  of  the  larger. 
Q.     What  is  that? 

A.     I  saved  some  of  the  larger  particles. 
Q.     But    ordinarily    they    were    not    saved,    were 
they,  generally? 

A.     Well  generally — 

MR.  BLAIR:  I  object  to  the  question  as  having 
been  answered. 

Q.     Is  that  right? 

A.  Well  when  we  would  wash  a  pan  of  dirt  and 
count  our  colors  we  would  throw  it  back  in  the  creek. 
It  is  true  we  didn't  intend  to  save  them,  we  would  look 
at  it  and  count  it. 

It  appears  that  this  witness  was  the  original  lo- 
cator who  staked  the  claims,  and  it  was  attempted  to  be 
shown  that  originally  the  claims  took  in  the  bank  and 
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sand  bars  along  the  Columbia  river,  to  the  southwest 
of  the  Wickman  location  (see  complainant's  Exhibit  4). 
This  location  was  afterwards  amended  so  that  the 
bank  and  bars  along  the  water  of  the  river  were  ex- 
cluded from  the  location.  Early,  being  superintendent, 
locator  and  part  owner,  was  interested  and  ought  to 
have  known  why  this  strip  was  excluded,  but  he  pro- 
fesses repeatedly  in  his  testimony  not  to  know  and  to 
have  no  knowledge  why  the  engineer,  in  the  amended 
location,  excluded  that  strip.  He  testified  that  he  had 
prospected  along  the  banks  and  gravel  of  the  excluded 
strip  aforesaid,  and  had  found  coarse  particles  of  gold ; 
that  it  was  along  there  that  the  value  showed  the 
strongest,  and  it  would  seem  that  if  the  present  con- 
tention is  made  in  good  faith  that  they  proposed  to 
work  these  lands  by  an  hydraulic  process,  this  portion 
of  the  ground  which  they  excluded  would  have  been 
more  valuable  and  could  have  been  worked  with  less 
expense  than  higher  up,  which  they  retained  in  the 
location.  We  think  it  highly  improbable  that  this 
witness  did  not  know,  or  that  he  had  forgotten,  the 
reasons  entertained  by  these  men  for  excluding  the 
lands  along  the  water  and  retaining  the  bench  lands 
above. 

Testimony  of  Dr.  F.  0.  Hudnut. 

The  testimony  of  Doctor  F.  O.  Hudnut  requires 
(Rec.  515),  perhaps,  more  consideration  than  that  of 
any  witness  defendant  has  produced.  He  was  the 
dominating  force  in  this  enterprise  from  its  inception. 
He  was  the  general-manager  of  the  defendant  com- 
pany; was  a  locator  of  each  of  the  claims  and  an  incor- 
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porator  of  the  company;  he  acted  as   the  defendant 
company's  representative  in  preparing  proofs  and  filing 
appHcations  for  patent  of  these  lands.     He  was  called 
as  a  witness  by  the  defendant  and  many  pages  of  the 
record  are  devoted  to  detailing  his   wide   and  varied 
experience  as  a  miner  and  prospector  from  the  year 
1884   until    1900,   when   he   arrived   in   the    Nespelem 
country  with   T.   B.   Early,   his   associate.     After   de- 
tailing generally  his  experience  in  finding  particles  of 
gold  as  the  result  of  his  pannings  upon  these  claims, 
and  in  a  most  general  way  as  to  his  belief  in  their 
value,  he  was  asked  by  counsel  for  appellant  to  give 
the   reasons   prompting  him   to   the  beUef   that   these 
lands  were  valuable  for  placer  mining.     Counsel  made 
no   effort   to   have   this    important   witness    detail    the 
methods  or  care  used  by  him  in  determining  the  value 
of  his  alleged  gold  discoveries,  and  it  seems  astonish- 
ing  that    this    witness    showed    no    disposition    to    be 
specific  or   fair   in   his   testimony   in   chief,   but   upon 
the  most  general  statements  his  conclusion  was  drawn 
that  the  lands  were  valuable  and  upon  his  production 
of  certain  alleged  placer  gold,  contained  in  defendant's 
Exhibit  "F,"  which  this  witness  positively  stated  was 
placer  gold  taken  from  the   Peabody   claim,   he   was 
turned   over    for    cross-examination.      Regarding   this 
Exhibit  "F,"  he  testified  as  follows   (Record  p.  550) : 
Q      Doctor   I    call   your    attention   to   this   bottle 
containing  what   seems   to  be   a  black   substance   and 
ask  you  what  there  is  contained  therem? 

A.     Well  it  is  black  sand  that  was  taken  out  ot 
the  Peabody  placer,  with  gold  in  it. 

MR.    BLAIR:      I   ask   to   have   this   marked   de- 
fendant's Exhibit  'T." 
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Exhibit  was  so  marked. 

Q.     Was  that  gold  found  upon  the  Peabody? 

A.     Yes,  sir. 

MR.  BLAIR:  I  offer  in  evidence  defendant's 
Exhibit  "F." 

MR.  AVERY:  I  object  to  it  on  the  ground  that 
it  is  incompetent  and  that  there  is  yet  no  foundation 
for  admitting  it  in  this  case  as  evidence  to  prove 
or  disprove  any  of  the  issues  in  this  case. 

MR.  BLAIR:     That  is  all. 

Referring  to  exhibits,  we  call  the  Court's  atten- 
tion here  that  this  witness  was  excused  without  any 
production  of  the  bottle  alleged  to  have  been  handed 
him  by  Mr.  Early,  containing  twenty-seven  colors. 
He  was  excused  without  attempting  to  corroborate  the 
testimony  of  White,  whom  he  had  procured  to  pros- 
pect and  who  found  the  alleged  nugget.  These  mat- 
ters peculiarly  within  his  knowledge,  counsel  did  not 
venture  to  touch  upon,  and  if  the  testimony  of  this 
witness  had  been  concluded  at  that  point,  it  would 
have  resulted  in  an  absolute  fraud  upon  the  Court, 
as  will  be  seen  by  the  following  testimony  given  by 
this  same  witness  on  cross-examination,  regarding 
this  Exhibit  "F,"  positively  indentified  by  him  as  gold 
found  upon  the  Peabody  placer   (Record  622) : 

O.  Doctor,  calling  your  attention  to  defendant's 
"F,"  which  is  a  bottle  containing:  some  sand,  and  I 
assume  colors — where  did  you  find  these? 

A.     On  the  Peabody  placer. 

Q.     You  did  find  it,   did  you? 

A.     Yes,  sir. 

Q.     Personally? 

A.     Yes,  sir. 

Q.     When  did  you  get  them? 
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A.     I  should  judge  about  4  to  6  weeks  ag:o,  maybe 
7.     I  could  not  state. 

Q.     Who  was  with  you  at  the  time? 

A.     Mr.  Armstrong  and  Mr.   Gay. 

Q.     Who   is   Mr.    Gay. 

A.     A   man   who   was   prospectmg   there   on   the 

Q.'    Did  you   get   them   all  yourself   or   did   Mr. 
Gay  and  Mr.  Armstrong  get  some  of  them? 

A.     Mr.   Gay   and   Mr.   Armstrong  got   some   ot 

them.  ^        , 

Q.     How    long    has    Mr.    Gay    been    prospectmg 

there  ? 

A.  Mr.  Gay? 

Q.  Yes,  sir. 

A.  He  has  been  working  on  the  placer  proposi- 
tion for  two  months  and  a  half. 

Q.  Working    for    the    company? 

A.  Yes,  sir. 

Q.  Prospecting  it? 

A.  Yes,  sir. 

Q.  You  were  not  with  him   all   the   time,   were 

you? 

A.     I  was  not. 

Q.     He  got  some  of  those  in  your  absence? 
A.     He  did. 

g.     Then    when    you    say    that    you    got    all    ot 
them   personally,    that   is   not   exactly   true? 

A.     I  mean  that  I.  got  it  from  others,  not  that 
I  panned  there  personally. 

Q.     You  mean  you  personally  took  some  of  this 
stuff  from  Mr.  Gay?  . 

A.     I   personally  took  some  of  it   from  him  and 
personally  panned  some  of  it. 

Q.     And  Mr.  Gay  gave  you  some  of  it? 
A.     He  gave  me  some  of  it,  yes,  sir. 
Q.     This  is  the  result  of  Mr.  Gav's  panninsf  for 
several  months? 
A.     No,  sir. 

Q,     How  do  you  know? 
A      Well   because   from    the    fact    that    that    was 
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such  a  matter. 

Q.     I   mean  that  about  Mr.   Gay? 

A.     Yes,  I  know. 

O.     How   do  you   know   when   Mr.    Gay   got   it? 

A.     Well  he  stated  about  the  time  he  got  it. 

Q.  You  instructed  Mr.  Gay  to  go  up  there  and 
pan,  didn't  you? 

A.  I  told  Mr.  Gay  to  go  down  there  and  prospect 
all  over,  prospect  the  Wickman  and  Peabody  placers. 

Q.  But  you  don't  know  of  your  own  knowledge 
whether  Mr.  Gay  got  that  on  the  Peabody  or  Wick- 
man or  where   he  got  it  do  you? 

A.  He  worked  on  the  Wickman  and  Peabody 
placers  and  then  I  had  him  prospect  some  ground 
that  was  entirely  ofif  the  placers  to  see  how  it  pros- 
pected. 

Q.  I.  just  want  to  get  down  to  the  proposition 
that  you  don't  know  anything  about  where  Mr.  Gay 
got    this  ? 

A.     I  have  to  take  his  word  for  it. 

Q.     Mr.  Gay  is  not  here,  is  he? 

A.     No,  sir. 

Q.     Is  he  still  up  in  Nespelem? 

A.  I  think  he  is  in  Nespelem.  I  don't  know. 
I  didn't  bring  that  as  indicating  anything  except  a 
sample  of  the  character  of  the  gold. 

Obviously,  this  particular  exhibit  must  be  ex- 
cluded from  consideration  as  utterly  incompetent  evi- 
dence and  inadmissible  for  any  purpose.  It  was  put 
in  on  direct,  however,  without  explanation  or  quali- 
fication, this  witness  at  first,  even  upon  cross-examin- 
ation, adhering  to  his  statement  that  he  personally  found 
it  on  the  Peabody  claim.  This  must  illustrate  to 
our  minds  the  extremes  to  which  defendant  has  been 
driven  in  scraping  together  a  few  gold  colors  as 
evidence,    while    at   the   same    time    thev    would    have 
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us  believe  that  gold  is  easily  to  be  found  upon  these 
placer   claims. 

Upon  cross-examination,  this  witness,  Hudnut, 
evidenced  a  disposition  to  be  unfair  in  avoiding  and 
refusing  openly  and  without  reserve  to  answer  the 
simplest  questions  concerning  his  inspection  of  these 
lands  upon  his  first  trips  there  in  1900,  1901,  prior 
to  their  location,  although  professing  to  have  been 
prospecting  for  quartz  and  placer  mines  at  that  time, 
being  over  these  lands,  made  no  effort,  until  1901, 
to  prospect  the  same  for  placer  gold.  In  the  latter 
year,-  in  company  with  Early,  he  claims  to  have  first 
prospected  them,  but  his  recollection  is  vague  and 
uncertain  as  to  the  result  of  his  investigation  at 
that  time,  the  very  time  when  he  was  locating  upon 
the  Government's  domain  and  taking  up  valuable 
lands  as  placer  claims.  Regarding  his  demeanor  in 
this  respect,  we  refer  to  the  following  (Record  568): 

Q.     You  weren't  there  again  in  1900,  were  you? 

A.     I  don't  have  any  recollection  of  it. 

Q.     When   were   you   next   there? 

A.     In  1901. 

Q.     What  time  of  year? 

A.  I  cannot  state  what  time  of  the  year  I  was 
there,  excepting  I  was  there  soon  after  the  location 
was  made  in  June,  one  time.  I  don't  think  I  was 
there  at  any  other  time.  I  would  not  say  positively 
that  I   was  there  before  that. 

Q.  You  do  not  recall  whether  you  were  but  that 
one  time  or  not? 

A.     I    could    not    state    positively. 

Q.  How  long  were  you  there  at  that  time — 
what  part  of  the  day? 

A.  Well  long  enough  to  look  over  the  ground 
in  June — look  over  the  ground. 
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Q.     Does  that  mean  a  day  or  more  or  less? 

A.  Well  practically,  taking  into  consideration 
the  distance  that  it  takes  to  go  from  one  place  to 
another,  back  to  our  camp.  It  is  a  hard  two  or 
three   hours   trip  to   get   up   there. 

Q.     Who  was  with  you  then? 

A.     Mr.    Early. 

Q.     Did  you  pan  any  on  that  time? 

A.  Panned  at  the  mouth  of  the  Nespelem  as 
I  remember  it. 

Q.     Whereabouts  at  the  mouth? 

A.  Both  sides  I  think.  I  am  not  positive,  but 
I  think  both  sides. 

Q.     That  was  on  the  Peabody? 

A.     That  was  on  the  Peabody,  yes,  sir. 

Q.     Did  you  get  any  gold  at  that  time? 

A.     Yes,  sir. 

Q.     Colors  that  you  call  gold;  particles  of  gold? 

A.     Particles  of  gold,  yes,  sir. 

Q.     Do  you  remember  how  many  you  got? 

A.     I.  could  not  say,  no,  sir. 

Q.  They  were  small  particles  were  they  not — 
the  smallest  particles? 

A.     I  could  not  state  in  regard  to  them. 

Q.     You  don't  remember  anything? 

A.  I  could  not  state.  I  know  we  got  gold  there. 
That  is  all  I  can  state.  I  could  not  state  the  size  of 
the  particles  of  gold  as  regards  to  that  matter. 

Again  in  1902,  the  witness  Hudnut  claims  to  have 
panned  for  gold  upon  these  lands  and  his  recollections 
as  to  the  results  that  year  are  equally  as  unsatisfactory 
and  inaccurate  (Record  571).  Every  year  since  their 
location  as  placer  claims  he  stated  that  he  had  panned 
there  to  "corroborate"  his  opinion  as  to  their  value 
(Record  p.  452).  Yet  as  a  result  of  all  his  tests 
and  investigations  he  failed  to  give  explicit,  dcrinite 
information  as  to  where  he  had  panned  or  what  the 
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results  of  his  efforts  were  in  values,  and  in  none  of 
his  annual  investigations  had  he  taken  the  trouble 
to  go  into  any  of  the  discovery  shafts  upon  the 
property,  back  from  the  river  (Record  582),  the  very 
place  where  the  discovery  would  be  made,  if  at  all. 

The  testimony  of  this  witness,  as  all  the  witnesses 
on  behalf  of  appellant,  while  claiming  to  have  dis- 
covered gold  on  these  claims,  shows  the  same  lack 
of  results.  Like  the  others,  he  made  no  examination 
of  the  discovery  shafts,  the  very  place,  as  the  term 
indicates,  where  the  gold  must  have  been  discovered 
if  at  all,  but  limited  his  search  to  the  bed  of  the 
river.  There  is  a  total  lack  of  recollection  of  what 
he  found  except  that  he  says  he  found  gold  there. 

Testimony  of  Joseph  Kroll. 
The  testimony  of  Joseph  Kroll  (Rec.  819)  we 
shall  not  discuss  in  detail;  it  is  of  the  same  general 
character  as  the  others.  This  witness,  having  worked 
for  the  company,  -was  requested  by  Hudnut  to  pan 
upon  these  claims  for  gold.  He  produced  Exhibit 
"U"  as  the  result  of  his  entire  work,  which  he 
testified  was  pannings  gathered  from  both  the  Nes- 
pelem  and  Columbia  rivers.  It  seems  that  he  confined 
his  operations  entirely  along  the  Nespelem  river  and 
did  not  go  upon  the  surface  of  the  claims,  which  he 
termed  "among  the  grass  roots,"  saying  that  he  did 
not  think  any  gold  could  be  found  on  the  surface; 
he  did  not  pan  along  the  ditch  upon  the  Wickman, 
saying  that  "it  would  not  be  any  use."  He  further 
testified  that  this  Exhibit  "U,"  which  he  claims  con- 
tains thirty  to  fifty  colors,  part  of  which  was  gathered 
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along  the  Columbia  river  and  part  along  the  Nespelem 
river,  was  worth  about  one-half  a  cent,  and  did  not 
know  what  part  of  it  came  from  the  Columbia  river. 

APPELLANT'S  WITNESSES  SHOW  INCON- 
SISTENCIES AND  A  TOTAL  LACK  OF  DEFI- 
NITE RESULT. 

A  review  of  the  testimony  of  appellant's  witnesses 
shows  that  they  ,were  biased,  unfair,  evasive  and 
inconsistent.  To  sustain  their  contention  it  was 
necessary  for  them  to  resort  to  a  theory  which  in 
itself  shows  that  the  lands  are  chiefly  valuable  for 
the  water  that  it  contains.  Conscious  of  the  weakness 
of  their  own  position  relative  to  the  amount  of  gold 
contained  in  the  soil,  while  testifying  to  numerous 
discoveries  of  gold,  all  of  the  witnesses  make  it  plain 
that  they  deemed  it  necessary  to  have  recourse  to 
a  most  highly  perfected  system  of  hydraulic  placer 
mining  if  gold  was  to  be  produced  at  all  in  paying 
quantities.  Evidently  relying  upon  the  proposition 
of  law  that  if  gold  can  be  produced  at  a  profit,  the 
law  is  satisfied,  irrespective  of  whatever  incidental 
advantages  it  may  ofifer,  they  have  laid  great  stress 
upon  the  proposition  that  with  the  advantages  offered 
by  this  great  water  falls  it  is  possible  to  produce  gold 
in  paying  quantities,  where  none  could  be  profitably 
secured  without  this  incidental  advantage.  In  other 
words,  they  impliedly  admit  that  ordinarily,  with  the 
small  amount  of  gold  claimed  even  by  them  to  have 
been  discovered,  mining  operations  could  not  be  suc- 
cessfully carried  on,   but   they   say   in   substance   that 
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by  evolving  a  gigantic  and  perfect  system  of  hydraulic 
placer  mining,  by  the  aid  of  the  advantages  peculiar 
to  these  claims,  it  is  possible  to  conceive  the  scheme 
to  be  feasible. 

We  believe  the  rule  to  be  that  the  Court  must 
first  find  that  there  was  gold  in  paying  quantity  in 
these  claims  before  the  method  of  development  can 
be  taken  into  consideration;  but,  however  that  may 
be,  it  must  appear  plain  to  the  Court  that  even  that 
system  of  development  was  considered  by  appellant 
to  be  impracticable.  Counsel  for  appellant,  in  attempt- 
ing to  explain  the  damaging  circumstance  that  there 
had  been  a  total  omission  to  develop  the  claims  after 
patent,  at  page  74  of  his  brief,  says: 

"As  reflecting  upon  the  omission  of  the  defendants 
to  do  more  than  they  had  done  towards  equipping  the 
property  with  a  hydraulicking  outfit,  the  testimony 
given  by  the  witness  (Rec.  1?i1)  in  connection  with 
the  testimony  of  Wickman,  discussed  heretofore,  frees 
the  defendants  from  any  suspicion.  He  shows  under 
a  searching  cross-examination  (Rec.  735)  that  the 
cost  of  such  equipment  as  was  considered  installing 
was  very  large,  etc," 

and    then    proceeds    to    detail    the    enormous    expense 

which  would  be  required  to  install   the  hydraulicking 

system,  which,   it  is  admitted,  is  the  only  method,   if 

at   all,   by   which   gold   could   be   mined.     This,   when 

taken  into  consideration  with  the  testimony  on  behalf 

of   the   Government   that    a   careful    examination    had 

been   made   and   no   gold   found   and   that   the   claims 

are  valuable  for  other  purposes,  and  the  further  fact 

that  as  a  result  of  upward  of  eight  years  of  so-called 

mining  operations   only   a   few   fine   particles   of   gold 
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in  two  or  three  small  phials  containing  water  and 
black  sand  has  been  produced,  must  make  it  appear 
plain  that  appellant  never  intended  to  operate  the 
claims  as  a  placer  mine,  and  that  if  the  gold  was 
anything  at  all  it  was  the  "incident,"  and  not  the 
water  an  incident  to  the  gold  mine. 

OTHER  CIRCUMSTANCES. 

There  are  other  circumstances  in  this  case  which 
appear  clearly  from  the  evidence,  but  which  we  do 
not  deem  necessary  to  discuss  in  detail.     We  refer— 

1.     To  the  change  in  the  articles  of  incorporation. 
In   September,    1902,   the   company^  executed   amended 
articles  of  incorporation,   giving  the  company  power, 
among   other   things,    to   acquire    lands    for    townsite 
purposes   and  right-of-way   for  ditches,   canals,   water 
courses  and  reservoirs;  to  contract  for  and  maintain 
electric    franchises,    maintain    and    operate    sawmills, 
etc.     If  the  company  in  good  faith  intended  to  develop 
these   properties   as    placer   mines,    why   the   necessity 
of  amending  these  articles  to  include  those  things  for 
which  it  is  conceded  the  property  is  valuable. 

2.  Defendant  ceased  all  operations  or  work  im- 
mediately upon  receiving  its  patents.  The  record 
shows  that  ditches  were  incomplete,  shafts  abandoned, 
the  only  work  being  upon  the  flume  and  power  house.' 

3.  The  fact  that  appellant  devoted  its  entire 
energies  and  capital  to  the  working  of  its  quartz 
properties   located   in  that   vicinity. 

4.  It  appears  that  all  of  the  efforts  exerted  by 
the  defendant  to  hold  these  claims  have  been  instituted 
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since  this  litigation  was  begun,  and  no  gold  which 
could  be  dignified  by  the  name  of  evidence,  no  assays, 
engineer's  reports  or  disinterested  proof  of  these  lands 
being  valuable  as  placer  claims,  have  been  produced. 

7.  The  insignificance  of  the  exhibits  introduced 
by  the  defendant  as  placer  gold  taken  from  these 
claims,  when  compared  with  the  magnitude  of  its 
proposed  operations  and  the  great  values  of  gold 
alleged  to  be  in  this  soil,  is  apparent. 

8.  The  repeated  refusal  and  failure  of  appellant's 
witnesses  to  produce  its  prospectus  and  printed  litera- 
ture, from  which  is  shown  very  plainly  the  intent 
and  purpose  with  which  these  lands  were  obtained. 

9.  The  indisputable  fact  that  the  lands  in  ques- 
tion are  more  valuable  for  irrigation  and  water  power 
than  for  any  other  purpose. 

10.  The  fact  that  these  claims  were  located  in 
1901  and  1902,  and  rushed  to  patent  in  1904,  when 
work  ceased  thereon,  while  they  continued  to  do  their 
assessment  work  on  their  quartz  claims,  in  the  same 
vicinity,  which  were  not  patented;  all  of  which,  when 
take  in  connection  with  other  circumstances,  tends 
to  show  that  appellant  was  not  acting  in  good  faith. 

PRINTED  LITERATURE  CIRCULATED  BY 
THE  COMPANY  IN  EXPLOITING  AND  ADVER- 
TISING THE  PROPERTY  SHOWS  REAL  IN- 
TENT AND  PURPOSE  FOR  WHICH  THE  PROP- 
ERTY WAS  ACQUIRED. 

But  if  it  were  necessary  to  have  further  evidence 
of  the   real   intent   and   purpose   for   which   the   lands 


45 

were   obtained,    the    literature   printed    and    circulated 
by   the   company   would    supply   that   want.      On    the 
first   day   of   the   hearing   before   the    master    counsel 
for  complainant  requested  the  production  of  the  pros- 
pectus issued  by  the  company.     It  was  then  announced 
that  anything  of  that  nature  in  their  possession  would 
be   produced.      No   effort   was   made   by   appellant    or 
its  witness  to  comply  with  this  request  to  produce  the 
literature,    although    the    request    was    often    repeated 
and   ample   time   and   opportunity   given   appellant    to 
comply  therewith,  had  they  so  desired.    The  real  motive 
in  withholding  this   printed  literature   will  be   readily 
observed  by  the  Court  by  referring  to  complainant's 
Exhibit  No.    10,   which,  by  the  industry  of  the   Gov- 
ernment's counsel,  was  secured  and  placed  in  evidence. 
We  quote  briefly  from  Exhibit  No.  10,  but  respectfully 
refer  the  Court  to  the  contents  of  the  entire  exhibit 
for  a  more  complete  exposition  of  the  company's  enter- 
prise. 

LAND  IRRIGATION  AND  WATER. 

The  method  of  intensified   farming  and  horticul- 
ture   as    now    carried    on    in    the    West    are    so    little 
comprehended,  so  new,  and  results  so  marvelous  that 
many  people   do   not   comprehend,   or   if   told   do   not 
believe  the  actual  facts  regarding  the  profits  attached 
to    It.      Lands    above    and    below    Wenatchee,    which 
six  to  eight  years  ago  sold  at  from  $8  to  $100  per 
acre,  are  today  held  at  from  $500  to  $3,000  per  acre 
Ihis  would  be  unbelievable  were  it  not  for   the   fact 
that  at  these  phenomenal  prices,  they  pav  interest  at 
trom  10  to  30  per  cent,  nor  is  it  alone  here,  but  all 
along   the   basm    of    the    Columbia    the    peculiar    con- 
ditions of  soil  and  climate  create  the  most  favorable 
conditions   known   for   the  production  of   all   kinds   of 
truit  in  addition  to  garden  products;  these  conditions 
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permit  the  most  intense  crops  and  the  highest  product 
per  acre  known;  the  profits  are  without  precedent; 
as  an  example,  Mr.  E.  L.  Stewart  on  the  Columbia 
sold  last  year  from  six  acres  $6228.90  worth  of  apples, 
giving  him  a  net  profit  of  $4,313.75,  or  10  per  cent 
on  $7,100.00  per  acre.  Lands  have  advanced  during 
the  last  four  years  southwest  of  us,  and  east  of  us, 
from  $100  to  $200  per  acre  each  year.  Mr.  D.  C. 
Henny,  supervising  engineer  of  the  United  States 
Reclamation  Service,  says:  "TWO  DAYS'  MINI- 
MUM flow  of  the  Columbia  river  produced  more 
water  than  the  ANNUAL  run  ofif  of  all  the  streams 
in  the  famous  section  of  California  in  which  lie  Los 
Angeles,  Santa  Barbara  and  San  Bernardino."  He 
further  says,  speaking  of  irrigation  on  the  benches 
and  low  lands  adjacent  to  the  Columbia,  "It  can 
hardly  be  doubted  that  in  the  future  a  large  part  of 
the  flow  of  the  river  will  be  lifted  to  adjoining  lands 
by  pumps  operated  by  WATER  POWER  which  can 
be  obtained  from  the  side  streams,"  etc. 

This  statement  comes  from  the  highest  authority 
on  irrigation,  its  methods  and  feasibility,  in  the  United 
States.  Any  company  so  situated  as  to  be  able  to 
irrigate  land  on  the  Columbia  basin  by  water  power 
or  otherwise,  have  an  immense  fortune  in  their  grasD, 
absolutely  certain,  and  safe.  (pp.  6,  7,  Complainant's 
Exhibit   10.) 

Twenty-three  years  ago  the  writer,  bound  for 
the  new  Coeur  d'Alene  mines,  camped  in  the  pines 
below  where  the  Monroe  street  bridge  now  spans 
the  Spokane  river;  the  spray  drifted  into  his  face 
as  he  looked  at  that  swirling,  foaming  mass  of  green 
and  white  translucent  splendor,  worthless  to  mankind 
then  as  a  flint  arrow-head.  "Spokane  Falls,"  it  was 
then  a  straggling  village  of  2,500  people;  today  Spo- 
kane, the  Inland  city  of  the  Northwest,  its  population 
90,000,  bank  clearances  for  1907  over  $300,000,000. 
The  falls  are  harnessed;  16,000  H.  P.  operates  all 
machinery  and  lights  the  city,  operates  95  miles  of 
city  street  car  line,  and  280  miles  of  electric  lines. 
Power  is  transmitted  to  the  Coeur  d'Alene  mines   100 
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miles  away  via  line  through  Coeur  d'Alene  Indian 
reserve  and  runs  the  drills,  compressors,  tramways 
hoists  the  ores  and  conveys  it  to  the  concentrators' 
whereby  $23,000,000  worth  of  metals  are  added  yearlv 
to  the  world's  supply.  Should  you  ask  any  citizen 
there  what  made  such  prodigous  growth  and  wealth 
possible  in  such  a  brief  period,  he  will  point  to  the 
blue  mountains   in  the  distance  and  say,   'There  are 

S^a//^t?^^"^^  ^^"^^^  ^^^^  ""^°^*^  millions,   HERE  IS 
FOWER      Around  us  the  grain  fields,  averaging  30 
bushels  of  wheat  in  1907  per  acre,  and  the  irrigated 
fruit    lands    with    the    world's    market    reaching    for 
them,  pine  and  lumber  at  hand  and  above  us  the  sun- 
shine  of  perfect   days."     There   is   nothing   here   but 
sane,  sober  truth.     It  is  the  MINERAL,  THE  TIM- 
BER, THE  SOIL,  THE  IRRIGATED  LANDS    and 
THE  WATER  POWER  that  makes  Spokane.  '  The 
same   conditions    elsewhere   will   produce   like   results 
modified  only  by  the  extent  and  richness  of  territory 
that  IS  tributary.     The  Northwest,  then,  with  its  un- 
paralleled advantages   of  climate,   timber,   water,   new 
and   undeveloped   land,   presented   the  most  promising 
field    for   securing   the    best   paying   properties.      Thl 
next    thing    was    to    secure    a    strategic    point    from 
which,  as  a  central  pivot,  the  most  of  these  would  be 
adjacent  and  tributary.     We   found   it,   as   I  said    in 
the    so,,h    half    of    the    Colville    res'erve,     open     at 

00^  I'^  u'u^  ^"^  ""^"''"^^  ^"^">^'  but  on  March  22, 
iy06,  the  bill  was  approved  opening  it  to  settlement 
Ihe  surveys  and  allotments  are  nearly  completed,  and 
upon  appraisement  of  the  land  about  1,400  000  acres 
will  be  open  for  settlement.  Take  the  map  and  look 
at   our   position   geographically   at   the   mouth   of   the 

E:ShTngl""-        "^'^^     ''''     P°^^^-"     --^^    ^or? 

******* 

Again    we    say    position    is    everythine         What 

operates  to  produce  results  in  large  things  will    in  a 

esser  degree,  m  small  things;  so  with  our  company 

whose    htstory    we    have    traced    from    its    beginning 

we  have  acquired  and  own  the  gold  placers  and  bench 
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lands  on  the  Columbia,  and  up  the  Nespelem  valley 
above  the  falls,  together  with  boat  landing  and  mill 
sites  nearly  all  of  which  is  patented.  We  have  ac- 
quired the  great  WATER  POWER  of  the  Nespelem 
river,  constructed  a  dam  across  it  above  the  falls  with 
head'  gate,  flume,  etc.,  and  are  now  blasting  from 
the  solid  rock  space  for  a  flume  so  large  that  we 
can  if  desired,  turn  the  entire  river  into  our  power 
plaAt,  getting  a  fall  of  157  feet  of  the  entire  river 
in  600  feet  of  distance,  (pp.  10,  11,  Complainant's  Ex- 
hibit No.  10).  ,    1      .        11 

With  the  opening  of  the  reserve  and  the  installa- 
tion of  a  power  plant  an  impetus  will  be  given  this 
camp  that  will  start  the  drills  on  scores  of  properties. 
Even  now  three  companies  are  calling  for  power,  for 
electric  drills,  for  hoists  and  compressors.  We  cannot 
furnish  it,  but  we  are  straining  every  nerve  to  be 
able  to  do  so  in  the  near  future. 

The   Court   will   no   doubt   profitably   examine   in 
this  connection  Complainant's  Exhibits  11  and  12,  being 
of  the  same  character  of  literature  issued  at  the  instance 
of  the  defendant  company.     It  will  be  observed  that 
no  reference  is  found  in  this  literature  to  the  gigantic 
placer  operations   proposed  by   defendant's   witnesses; 
no  stress  is  laid  upon  the  value  of  their  alleged  placer 
claims.      The    only    value    seemingly    worthy    of    any 
emphasis  being   the  location  of  their   properties   with 
reference  to  the  water  power  and  the  availability  of 
this  water  power  for  irrigation  and  power  purposes. 
This  evidence,  coming  as  it  does   from  the  appellant 
company  at  a  time  when  it  felt  at  liberty  to  tell  the 
truth,  must  appear  to  be  the  most  satisfactory  evidence 
of  the  real  motive,   the  real   intent,   the   real   purpose 
in  procuring  these  lands. 
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FRAUD  FULLY  ESTABLISHED. 
Lurton,  ].,  in  the  case  of  Mudsill  Mining  Com- 
pany^ vs.  Watrous,  61   Fed.,  reading  page  171,  says: 
"Fraud    it  is  said,  must  be  proven,  and  not  nre- 
sumed,  yet  fraud,  like  all  other  questions  of  fact    may 

irom''ih?ru'T  ''"'''  f  ^^'"^'  ^"'  ^y  circumstances 
trom  which  the  mam  fact  is  inferred.  No  witness 
has  been  introduced  who  testifies  that  he  saw  th  s 
metallic  silver  intruded  into  these  bags  of  samp  e 
yet  circumstances  so  strong  in  their  nature  may  be 
produced  as  to  satisfy  the  mind  and  conscience  ^that 
the  guilty  man  is  pointed  out." 

Viewed  in  the  light  of  the  law  on   the  question 
of  fraud,  there  is  an  air  of  improbability  surrounding 
the  whole  of  appellant's  case,   from  which  the   think- 
ing  mind   must   conclude   that    the    testimony    of    ap- 
pellant's   witnesses,    judged    by    those    standards    by 
which  courts  weigh  and  consider  evidence,  is  tainted 
colored  and  artfully  concocted,   if  not  absolutely  cor- 
rupt.    And  it  seems  to  us  that  this  inference  of  fraud 
in  this  case  will  arise,  not  alone  from  the   fact   that 
the  lands  in  question  did  not  bear  gold  and  appellant 
knew  It,  but  from  the  fact  that  they  still  strenuouslv 
maintain  that  gold  is  there. 

CONCLUSION. 

In  conclusion  will  say  that  the  following,  among 
other   things,   clearly   appears   from   the   records: 

1.  That  four  witnesses  testified  on  behalf  of 
the  Government,  all  of  whom  had  made  a  thorou-h 
examination  of  the  property,  examining  the  discovery 
shafts  by  removing  the   loose  dirt  that  had  caved   in 
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and  getting  samples  from  the  sides  and  bottom, 
examined  the  sand  and  gravel  bars  of  both  the  Nes- 
pelem  and  Columbia  rivers,  as  well  as  the  soil  of  the 
surface  of  the  claims,  all  without  results. 

2.  That  the  witnesses  for  appellant,  all  of  whom 
are  vitally  interested  in  the  claims,  while  testifying 
to  finding  gold  in  many  places,  always  in  the  last 
analysis  show  conclusively  that  the  gold  discovered, 
if  any,  was  not  in  paying  quantities ;  all  make  it  plain 
that  the  only  method  considered  by  them  at  all  feasible 
was  the  hydraulic  process  of  placer  mining,  and  to 
render  that  feasible,  according  to  their  own  theory, 
it  was  necessary  to  dwell  so  largely  upon  the  great 
value  of  the  water  that  it  appeared  even  from  their 
own  theory  that  they  considered  the  water  of  great 
value. 

3.  The  printed  literature  of  appellant  company 
was  intended  to  and  did  tell  the  real  purpose  for  which 
these  lands  were  obtained;  the  statements  in  which 
are  true  not  only  because  appellant  said  so  at  a  time  when 
it  felt  disposed  to  tell  the  truth,  but  because  it  is 
borne  out  by  every  circumstance  in  this  case. 

In  its  opinion  (Rec.  865)  the  lower  Court  says: 
"It  is  a  significant  fact,  however,  that  although 
more  than  eight  years  have  elapsed  between  the  date 
of  the  original  location  of  the  Peabody  claim  and  the 
date  of  the  last  hearing  before  the  Master,  the  net  result 
of  all  mining  operations  on  the  two  clanns  is  a  few 
fine  particles  of  gold  in  two  or  three  small  phials 
containing  water  and  black  sand.  The  claims  extend 
for  more  than  a  mile  on  either  side  of  the  Nespelem 
river  from  its  confluence  with  the  Columbia  to  a 
point  above  the  falls ;  in  crossing  them  the  river  falls 
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lr7ZfLu    7"  ^:i'*'''^  ^"^  ^'^'y  ^^^^'  ^"^  the  claims 
are  valuable  for  both  power  and  agricultural  purposes. 

of  tl..    1       '°"l^^^^r"§^  f^^"y  the  location  and  character 

of  the  claims    the  haste  with  which  they  were  passed 

o  patent,  their  almost  entire  abandonment  since    hat 

am 'full        '''•'"'!?  'f  surrounding  circumstances 
1  am   fully  convinced  that  the   claims   were   initiated 

and  equity  and  good  conscience  demand  that  patents 
so  obtained  should  be  set  aside  and  annulled." 

We  submit  that  the  opinion  of  the  Court  as  above 
expressed  is  fully  sustained  by  the  record  in  this  case 
and   the  judgment  should  be   affirmed. 

Respectfully  submitted, 

OSCAR  CAIN, 

United   States   Attorney, 
EDMUND    J.    FARLEY, 
Assistant  United  States  Attorney. 
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In  the  District  Court  of  the  United  States,  for  the 
District  of  Oregon. 
Be  it  Remembered,  That  on  the  17  day  of  July,  1912, 
there  was  duly  filed  in  the  District  Court  of  the 
United  States  for  the  District  of  Oregon,  a  Bill  of 
Complaint  in  words  and  figures  as  follows,  to 
wit: 

[Bill  of  Complaint.] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

WALTER  BAKER  MOORE, 

Complainant, 
vs. 
MARY  E.  CRONEN,  and  THE  SECURITY  SAV- 
INGS &  TRUST  COMPANY,  a  corporation, 

Defendants. 
In  Equity 

To  the  Honorable  Judges  of  the  United  States  Dis- 
trist  Court  for  the  District  of  Oregon : 
Walter  Baker  Moore,  a  citizen  of  the  United  States 
and  a  citizen  and  resident  and  inhabitant  of  the  State 
of     Washington,     brings    this,  his  bill  of  complaint 
against  Mary  E.  Cronen,  a  citizen,  resident  and  in- 
habitant of  the  State  of  Oregon,  and  the  Security  Sav- 
ings &i  Trust  Company,  a  corporation  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State 
of  Oregon,  and  doing  business  in  Portland,  Oregon, 
and  a  citizen  and  resident  of  Oregon.     Thereu'j^on 
your  orator  complains  and  says: 
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I. 
That  heretofore  and  in  May,  1911,  the  above  named 
defendant.  Mary  E.  Cronen,  brought  an  action  at  law 
in  the  Circuit  Court  of  the  State  of  Oregon  for  the 
County   of   Multnomah,   against   your   complainant, 
Walter  Baker  Moore.    That  said  action  was  duly  and 
properly  removed  from  said  state  court  to  this  court 
where  it  is  now  pending  and  at  issue.    That  said  ac- 
tion at  law,  among  other  things,  brought  for  the  re- 
covery bv  the  said  Mary  E.  Cronen  against  your  com- 
plainant ^of  the  sum  of  $100,000.00  and  the  costs  an-' 
disbursements  of  the  action.     That  attached  hereto 
and  marked  Exhibits  "A"  and  "B"  and  hereby  made 
a  part  of  this  bill  as  fully  as  if  herein  copied  at  length, 
are  true  copies  of  the  complaint  and  of  the  answer 
in  said  action  at  law  brought  by  the  said  Mary  E.  Cro_ 
nen  against  your  complainant  as  above  stated.    That 
there  is  now  on  file  with  the  clerk  of  this  court  and 
as  a  part  of  the  files  and  records  of  this  court  in  the 
said  action  at  law,  a  certified  copy  of  said  complaint, 
which  certified  copy  your  orator  now  tenders  for  the 
inspection  of  the  court.    That  the  original  answer  in 
said  action  at  law  is  now  on  file  and  of  record  in  the 
office  of  the  clerk  of  this  court  and  said  original  an- 
swer is  now  tendered  as  a  part  of  this  bill  and  for  the 
inspection  of  the  court.     Your  orator  further  shows 
that  said  complaint  and  said  answer  were  duly  veri- 
fied and  duly  served  and  proof  of  service  made,  but 
that  the  said  verifications,  certifications  and  proof  of 
service  are  omitted  for  the  sake  of  brevity. 
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II. 

And  your  orator  shows  that  thereafter  and  on  or 
about  the  24th  day  of  February,  1912,  a  full  and  com- 
plete settlement  and  adjustment  of  all  matters  and 
things  in  said  action  at  law  was  arrived  at  and  agreed 
upon  and  reduced  to  writing  and  thereupon  and  in 
said  action  at  law,  a  stipulation  in  writing  was  en- 
tered into  between  the  plaintiff  and  the  defendant  in 
said  action  at  law  through  their  respective  attorneys, 
the  said  stipulation  being  signed  by  John  F.  Logan 
and  John  H.  Stevenson,  then,  and  theretofore  the  at- 
torneys of  record  of  the  plaintiff  in  the  said  action  at 
law,  and  being  then  and  there  duly  authorized  and 
empowered  by  their  client  to  sign  said  stipulation, 
and  the  same  was  signed  in  behalf  of  the  defendant  by 
A.  E.  Clark  his  attorne)^  of  record,  being  then  and 
there  duly  authorized  so  to  do.  That  a  true  copy  of 
said  stipulation  is  hereto  attached  and  marked  Ex- 
hibit "C"  and  hereby  made  a  part  of  this  bill  as  fully 
as  if  herein  copied  at  length.  That  your  orator  is  un- 
able to  produce  for  the  inspection  of  the  court  at  this 
time  the  original  stipulation  for  the  reason  that  the 
same  when  signed  was  deposited  in  the  custody  of 
the  defendant  Security  Savings  &  Trust  Company, 
and  that  said  defendant  neglects  and  declines  to  sur- 
render the  same  into  the  custody  of  your  orator,  or 
into  the  custody  of  this  court,  unless  ordered  b}^  this 
court  so  to  do.  And  your  orator  is  unable  to  produce 
at  this  time  a  certified  copy  of  said  stipulation  in  con- 
nection with  the  bill  and  for  the  inspection  of  the 
court  for  tlie  reason  that  said  stipulation  is  not  on 
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fik  or  on  record  in  the  office  of  any  public  officer 
authorized  by  law  to  certify  documents  filed  or  re- 
corded. 

III. 

And   your  orator  further    shows    the    Honorable 
Court  that  at  the  time  the  stipulation  was  entered 
into  referred  to  in  the  preceding  paragraph  of  this 
bill,  the  defendant,  Mary  E.  Cronen,  plaintiff  in  the 
said  action  at  law,  and  for  full  and  adequate  consid- 
eration, duly  executed  a  certain   written  release  of 
your  orator,  which,  among  other  things,  did  release, 
acquit  and  discharge  your  orator  and  his  heirs,  per- 
sonal representatives  and  assigns,  of  all  claims  and 
demands  whatsoever,  arising  out  of,  or  in  anywise 
connected  with  the  said  action  at  law,  and  also  all 
other  claims  and  demands  of  whatsoever  nature.  That 
a  true  copy  of  said  release  as  the  same  was  finally  ex- 
ecuted, signed  and  deposited  in  the  custody  of  the  de- 
fendant, Security  Savings  &  Trust  Company,  is  here- 
to attached  and  marked  Exhibit    "D",    and    hereby 
made  a  part  of  this  bill  as  fully  as  if  herein  copied  at 
length.    That  your  orator  is  unable  to  tender  for  the 
use  or  inspection  of  the  court  the  original  release,  or 
a  certified  copy  thereof,  for  the  reason  that  the  orig- 
inal is  in  the  possession  of  the  Security  Savings  & 
Trust  Company,  which  said  company  neglects  and 
refuses  to  deliver  it  to  your  orator  or  into  the  custody 
of  this  court  except  upon  the  decree  or  order  of  this 
court  so  to  do.     And  your  orator  is  unable  to  procure 
and  i)resent  a  certified  copy  of  said  release  in  con- 
nection with  tlie  bill  for  the  reason  that  said  release 


Walter  Baker  Moore  5 

is  not  on  file  or  of  record  in  the  office  of  any  public 
officer  authorized  or  competent  to  certify  as  required 
by  law,  or  otherwise. 

IV. 
Your  orator  further  shows  to  the  court  that  at  the 
time  said  stipulation  was  signed  and  at  the  time  the 
release  was  signed,  said  documents  being  hereinbe- 
fore referred  to  as  Exhibits  "C"  and  "D",  there  was 
prepared  and  executed  as  a  part  of  the  same  transac- 
tion, bearing  date  the  24th  day  of  February    1912 
addressed   to   Security   Savings   &   Trust   Company' 
duly  executed  by  A.  E.  Clark,  attorney  of  record  for 
Walter  Baker  Moore  in  said  action  at  law,  and  bv 
John  F.  Logan  and  John  H.  Stevenson,  attorneys  o'f 
record  for  Mary  E.  Cronen  in  said  action  at  law   an 
.nstrument,  a  true  copy  of  which  is  hereto  attached 
and  marked  Exhibit  "E"  and  hereby  made  a  part  of 
this  bill  as  fully  as  if  herein  copied  at  length      That 
sa.d   written   instrument,  among  other  things,  pro- 
vided for  the  deposit  with  the  said  defendant.  Secur- 
ity Savings  &  Trust  Company,  of  the  stipulation  for 
dismissal  of  said  action  at  law,  a  copy  of  which  stip- 
tilation   IS  hereinbefore   referred   to  and   is  attached 
to  this  bill  as  Exhibit  "C-;  also  for  the  release  and 
discharge  of  Walter  Baker  Moore  which  is  herein- 
before mentioned,  and  a  copy  of  which  is  attached  to 
this  bill  and  marked  Exhibit  "D"  and  also  for  the  de 
posit  of  a  statement  signed  by  Walter  Baker  Moore 
certifymg,  among  other  things,  of  the  high   moral 
character  of  the  plaintiff,   Mary   E.   Cronen      That 
said  Exhibit  "E"  also  recited  that  settlement  of  all 
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matters  and  things  between  the  parties  to  the  action 
at  law  had  been  agreed  upon  and  that  the  sum  of 
$3,000.00  had  been   paid.     It  also  provided  for  the 
payment  of  an  additional  sum  of  $3,000.00  within  90 
days  from  the  date  of  the  instrument,  to-wit,  within 
90'days  from  February  24th,  1912,  and  further  pro- 
vided that  when  such  sum  was  paid  to  the  defendant, 
Security  Savings  &  Trust  Company,  to  be  paid  to 
John  H.  Stevenson,  attorney  for  the  said  Mary  E. 
Cronen,  or  to  his  order,  that  the  said  Security  Sav- 
ings &  Trust  Company  was  to  deliver  to  A.  E.  Clark, 
as  attorney  for  Walter  Baker  Moore,  the  said  stipu- 
lation hereinbefore  referred  to  as  Exhibit  "C"  and 
there  was  to  be  delivered  to  the  said  John  H.  Steven- 
son, as  attorney  for  Mary  E.  Cronen,  the  statement 
hereinbefore  referred  to,  signed    by    Walter     Baker 
Moore,  which  among  other  things,  certified  to  the 
hidi  moral  character  of  the  said  Mary  E.  Cronen. 
And   said   instrument   further   provided   that   in   the 
event  the  said  sum  of  $3,000.00  was  not  paid  within 
the  90-day  period  aforesaid,  the  said  stipulation  for 
dismissal  and  the  said  release  should  be  delivered  to 
the  said  John  H.  Stevenson,  attorney  for  Mary  E. 
Cronen,  and  the  statement  signed  by  Walter  Baker 
Moore  above  referred  to,  was  to  be  delivered  to  A.  E. 
Clark,  the  attorney  for  said  Moore. 

V. 

Your  orator  further  shows  to  this  court  that  there 

was  a  full  and  complete  settlement  of  the  said  cause 

agreed  upon  and  that  all  of  the  terms,  conditions  and 

agreements  with  respect  thereto  were  incorporated 
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in,  and  are  contained  in  the  said  stipulation  for  dis- 
missal, the  said  release  and  the  said  instrument  under 
date  of  February  24th,  1912,  addressed  to  the  Security 
Savings  &  Trust  Company,  a  true  copy  of  which  is 
hereto  attached  as  Exhibit  "E".  That  on  or  about  the 
24th  day  of  February,  1912,  and  immediately  follow- 
ing the  execution  of  said  papers,  your  orator,  through 
his  attorney  A.  E.  Clark,  paid  and  caused  to  be  paid  to 
the  plaintiff  in  said  law  action,  to-wit,  the  said  Mary 
E.  Cronen,  through  her  attorneys,  John  F.  Logan  and 
John  H.  Stevenson,  the  sum  of  $3,000.00,  which  sum 
was  so  paid  on  the  24th  day  of  February,  1912,  or 
within  a  day  or  two  thereafter,  and  at  the  same  time 
said  papers  were  deposited  with  the  Security  Sav- 
ings &  Trust  Company.  That  said  sum  of  $3,000.00 
was  so  paid  by  your  orator  under  and  pursuant  to 
said  settlement  and  said  stipulation,  release  and  other 
papers  hereinbefore  referred  to  and  was  received  and 
accepted  by  the  said  Mary  E.  Cronen  in  like  manner 
and  has  been  retained  and  kept  by  the  said  Mary  E, 
Cronen,  and  has  not  been  repaid,  and  no  offer  to  re- 
pay the  same  has  ever  been  made. 

VI. 
And  your  orator  further  shows  that  immediately 
following  the  execution  of  said  stipulation,  release 
and  communication  addressed  to  Security  Savings  c^ 
Trust  Company,  that  is  to  say,  on  the  24th  day  of 
February,  1912,  or  within  a  day  or  two  thereafter,  and 
at  the  same  time  that  your  orator  caused  to  be  paid  to 
the  plaintiff  in  said  law  action,  to-wit,  Mary  E,  Cro- 
nen, the  sum  of  $3,000.00,  there  was  deposited  in  the 
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custody  of  the  Security  Savings  &  Trust  Company, 
and  pursuant  to  the  terms  of  the  said  communication 
addressed  thereto  a  true  copy  of  which  is  attached  to 
this  bill  as  Exhibit  "E",  all  of  the  papers  therein  re- 
ferred to,  to-wit,  the  said  stipulation  for  dismissal, 
the  said  release  and  discharge     of     Walter     Baker 
Moore,  and  the  said  statement  signed  by  Walter  Baker 
Moore,  and  the  said  Security  Savings  &  Trust  Com- 
pany took  and  received  the  custody  of  the  said  orig- 
inal papers  signed  by  the  parties  or  by  their  attorneys, 
all  as  hereinbefore  alleged,  and  has  kept  and  retained 
the  custody  thereof  ever  since,  and  still  keeps  and  re- 
tains the  said  custody  and  declines  and  refuses  to  sur- 
render up  the  custody  thereof  except  pursuant  to  the 
decree  or  order  of  this  court,  all  as  hereinbefore  more 
specifically  alleged. 

VII. 
And  your  orator  further  shows  to  this  court  that 
on  the  6th  day  of  May,  1912,  and  less  than  90  days 
after  the  24th  day  of  February,   1912,  your  orator 
caused  to  be  paid  to,  and  deposited  with,  said  Secur- 
ity Savings  &  Trust  Company,  in  strict  and  full  ac- 
cordance with  the  terms  of  said  settlement,  and  par- 
ticularly the  terms  of  Exhibit  "E",  the  sum  of  $3,- 
000.00,  said  sum  being  the  balance  due  upon  the  set- 
tlement with  the  said  Mary  E.  Cronen,  the  said  sum 
being  so  paid  to,  and  deposited  with  the  Security  Sav- 
ings &  Trust  Company  with  instructions  and  author- 
ity to  it  to  take  and  pay  and  deliver  the  said  money  in 
accordance  with  the  said  Exhibit  "E".     That   said 
monev  was  so  taken  and  received  by  Security  Savings 
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(S:  Trust  Company  on  tlie  date  aforesaid  under  and 
pursuant  to  the  terms  of  said  settlement  and  the  terms 
of  said  Exhibit  "E"  and  without  reservation  or  con- 
dition, the  said  money  has  been  so  kept  and  retained 
from  your  orator,  and  in  this  connection,  your  orator 
is  informed  by  Mr.  Jubitz,  the  secretary  of  said  Secur- 
ity Savings  &  Trust  Company,  and  therefore  believes 
and  alleges  the  fact  to  be  upon  such  information,  that 
the  said  Security  Savings  &  Trust  Company  ever 
since  said  6th  day  of  May,  1912,  has  kept  and  held, 
and  still  keeps,  and  holds,  the  said  sum  of  $3,000.00 
payable  at  any  time  upon  request  or  demand,  pursu- 
ant to  the  communication  addressed  to  the  Security 
Savings  &  Trust  Company,  a  true  copy  of  which  is 
hereto  attached  as  Exhibit  "E". 

VIII. 

And  your  orator  further  shows  to  this  court  that 
on  or  about  the  4th  day  of  April,  1912,  the  said  Mary 
E.  Cronen,  prepared,  signed  and  caused  to  be  deliv- 
ered to  defendant.  Security  Savings  &  Trust  Com- 
pany, a  written  communication  in  words  and  figures 
as  follows,  to-wit: 

"Portland,  Oregon,  April  4,  1912. 
Security  Savings  &  Trust  Company, 

Portland,  Oregon. 
Gentlemen: 

You  are  hereby  notified  that  I  have  rescinded  any 
and  all  agreements  heretofore  made  with  Walter 
Baker  Moore,  Frank  Allen  Moore,  Margaret  Gleason 
Moore,  Miles  C.  Moore,  or  A.  E.  Clark,  their  attor- 
ney, in  regard  to  the  litigation  between  mvself  and 
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Walter  Baker  Moore,  and  together  with  the  escrow 
a-reement  between  myself  and  said  parties  or  either 
of  them,  and  which  was  deposited  with  you  on  or 
about  the  27th  day  of  February,  1912,  wherem  you 
were  to  dehver  certain  papers  executed  by  me  and  cer- 
tain papers  executed  by  some  of  said  parties,  upon 
the  payment  of  $3,000.00  for  my  credit. 

Said  escrow  agreement  was  obtained  by  fraud  and 
deceit  and  I  will  not  be  bound  thereby.  In  case  said 
escrow  is  delivered  I  will  be  damaged  in  the  sum  of 
$100,000.00  and  I  will  hold  you  accountable  therefor. 
You'are  therefore  hereby  notified  not  to  dehver  the 
said  escrow  to  any  of  said  parties  or  to  any  one  or  I 
will  hold  you  for  the  said  damages. 
Yours  very  truly, 
(Sgd)   MARY  E.  CRONEN." 

That  there  was  no  cause,  reason  or  justification 
for  such  communication  and  the  only  purpose  and  ef- 
fect thereof  was  to  embarrass,  annoy,  and  put  your 
orator  to  expense  and  difficulty  in  procuring  the  de- 
livery to  him  of  the  stipulations  for,  and  dismissal  of 
said  law  action  and  the  release  of  himself  executed  by 
Mary  E.  Cronen.    That  in  truth  and  in  fact  the  said 
stipulation  for  dismissal,  the  said  release,  and  all  oth- 
er papers  and  documents  hereinbefore  referred  to  as 
having  been  executed  by  Mary  E.  Cronen,  or  by  her 
attornevs,  other  than  the  said  communication  to  the 
Security  Savings  &  Trust  Company,  were  prepared 
in  the  office  of  the  attorneys  for  said  Mary  E.  Cronen, 
and  were  at  the  same   place    approved    and     signed. 
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That  wlien  your  orator  caused  to  be  paid  to  Security 
Savings  &  Trust  Company  on  May  6th,  1912,  the  said 
sum  of  $3,000.00,  he  demanded  and  caused  to  be  de- 
manded through  his  attorney  A.   E.  Clark,  delivery 
to  him  through  the  said  attorney  of  the  stipulation 
for  dismissal  and  the  said  release  of  your  orator.  That 
repeatedly  thereafter  your  orator,  through  his  said  at- 
torney, caused  Hke  demand  to  be  made.    That  on  the 
6th  day  of  May,  1912,  and  at  all  times  thereafter,  the 
said  Security  Savings  &  Trust  Company  has  failed, 
neglected  and  refused  to  deliver     to     your     orator, 
through  his  attorney,  A.  E.  Clark,  or  otherwise,  the 
said  stipulation,  or  the  said  release,  or  either  thereof, 
and  the  said  defendant.    Security    Savings    &   Trust 
Company,  alleged  and  stated  to  your  orator  as  its 
reason  for  so  neglecting  and  refusing  to  make  deliv- 
ery that  it  has  received     the     said     communication 
signed  by  Mary  E.  Cronen,  bearing  date  April  4,  1912, 
and  hereinbefore  set  forth  at  length;  that  it  has  no 
pecuniary   interest   in   the   controversy   between   the 
parties,  if  any  such  controversy  exists,  and  that  it 
does  not  desire  to  become  involved  in  litigation  or 
subject  itself  to  any  suit  or  action  for  damage  or  oth- 
erwise, and  that  it  does  not  intend  to,  and  will  not, 
deliver  to  3^our  orator,  or  upon  his  order,  the  said  stip- 
ulation, or  the  said  release,  or  either  thereof,  unless 
required  and  compelled  so  to  do  by  the  decree  or  or- 
der of  this  court,  or  unless  the  said  Mary  E.  Cronen 
personally,  or  through  her  duly  authorized  agents,  or 
attorneys,  shall  withdraw  and  rescind  the  said  notice 
of  April  4,  1912,  or  authorize  and  direct  the  said  Se- 
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curity  Savings  &  Trust  Company  to  make  delivery  of 

said  papers. 

IX. 
And  your  orator  further  shows  that  the  said  Mary 
E.   Cronen  has  refused  and  neglected  to  withdraw 
said  notice  or  authorize  and  direct  the  said  Security 
Savings  &  Trust  Company  to  make  said  delivery,  but 
on  the  contrary  refuses  so  to  do  and  your  orator, 
through  his  attorney,  A.  E.  Clark,  has  made  repeated 
demands  on  the  said  Mary  E.  Cronen,  through  her 
attorneys,  to  rescind  the  said  notice  of  April  4,  1912, 
or  to  authorize  and  direct  the  Security     Savings  & 
Trust  Company  to  make  delivery  of  the  stipulation 
and  release  of  your  orator  and  to  carry  out  the  terms 
of  the  settlement  as  agreed  upon,  all  as  hereinbefore 
alleged,  and  that  at  all  times  the  said  Mary  E.  Cro- 
nen, through  her  said  attorneys,  has  neglected  and 
comply  with  said  demands. 

X. 
And  your  orator  further  shows  that  the  said  action 
at  law  is  now  pending  and  is  now  at  issue  in  this  court, 
brought  by  Mary  E.  Cronen    against    your    orator, 
wherein  the  said  Cronen  prays  for  a  recovery  against 
your  orator  in  the  sum  of  $100,000.00  together  with 
the  costs  and  disbursements  of  the  action.     That  as 
hereinbefore  alleged,  your  orator  has  paid  to  the  said 
Cronen  and  the  said  Cronen  has  accepted,  and  retains, 
the  sum  of  $3,000.00  and  your  orator  has  paid  into  Se- 
curity Savings  &  Trust  Company  for  the  use  and  ben- 
efit of  said  Cronen,  to  be  paid  to  her,  through  her  at- 
torncvs  of  record,  the  additional   sum  of  $3,000.00, 
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that  is  to  say,  your  orator  has  paid,  and  has  parted 
with,  the  sum  of  $6,000.00  for  said  stipulation  of  dis- 
missal and  said  release  and  for  the  purpose  of  set- 
tling, adjusting  and  being  relieved  from  the  said  claim 
named  in  said  law  action  of  $100,000.00  and  said  re- 
lease and  said  stipulation  for  dismissal  and  the  de- 
livery thereof  to  your  orator  can  only  be  procured 
through  the  interposition  of  a  court  of  equity,  and  as 
ancillary  to  said  law  action  and  the  value  thereof  to 
your  orator  exceeds  $3,000.00  and  are  of  the  actual 
value  of  upwards  of  $300,000.00  exclusive  of  interest 
and  costs.     That  the  matter  in  controversy  and  the 
amount  in  dispute  in  this  cause  exceeds  the  sum  and 
value  of  $3,000.00  exclusive  of  interest  and  costs  and 
that  m  truth  and  in  fact,  the  matters  in  controversy 
and  the  amount  in  dispute,  exclusive  of  interest  and 
costs  is  the  sum  of  $100,000.00 

XL 
And  your  orator  further  shows  to  this  court  that 
he  has  been  deprived  of  his  property,  to-wit,  the  sum 
of  $6,000.00,  as  aforesaid;  that  he  has  been  put  to 
great  expense,  annoyance  in  effecting  aforesaid  set- 
tlement, employing  counsel  and  other  expenses  •  that 
the  said  Mary  E.   Cronen  threatens  and  intends  to 
proceed  with  the  prosecution  of  the  said  action  at  law 
and  to  retain  the  sum  of  $3,000.00  paid  to  her   to  re 
fuse,  and  if  possible,  to  prevent  a  deliverv  to  vour 
orator  of  the  stipulation  of  dismissal  of  said  action 
at  law  and  the  release  of  your  orator  to  the  end  that 
she  may  carry  on  and  prosecute  in  her  favor   if  pos 
sible,   said   action   at   law  and   in    the   meantime   so 
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wrong,  cheat  and  defraud  your  orator  as  to  retain 
the  money  so  paid  to  her  and  to  prevent  and  deprive 
your  orator  of  his  right  and  opportunity  to  procure 
and  cause  to  be  filed  in  this  court  the  stipulation  for 
the  dismissal  of  said  action  at  law  as  aforesaid  and 
the  release  of  your  orator  which  might  be  pleaded 
and  produced  upon  the  trial  of  said  action  at  law  as  a 
complete  bar  to  further  prosecution  of  said  action  at 

law. 

XII. 
And  your  orator  further  shows  to  the  court  that  he 
is  informed  and  believes,  and  therefore  alleges,  that 
the  said  Mary  E.  Cronen  in  complete  and  total  defi- 
ance of  the  said  stipulation  and  said  release  and  the 
said  settlement  is  now  preparing,  has  consulted  coun- 
sel to  that  end  and  threatens  and  intends  to,  and  will 
do  so  unless  restrained  by  the  court,  to  go  into  an- 
other jurisdiction,  to-wit,  the  State  of  California, 
where  your  orator  is,  and  bring  suit  or  action  against 
your  orator  upon  the  claim  and  demands  involved 
in  the  said  action  at  law. 

XIII. 
And  your  orator  further  shows  to  the  Court  that 
the  defendant.  Security  Savings  &  Trust  Company, 
is  not  a  party  to  the  action  at  law,  and  therefore  is 
not  amenable  to  any  order  or  process  of  the  Court 
in  said  case.  That  defendant  retains  the  said 
stipulation  for  dismissal,  and  the  release  of  your  ora- 
tor and  refuses  to  deliver  them,  or  either  thereof,  to 
your  orator,  or  to  the  Court  because  of  the  notice 
scM-ved  upon  it  under  date  of  April  4th,  1912,  herein- 


Walter  Baker  Moore  15 

before  referred  to  do  so  unless  coerced  to  make  such 
delivery  by  the  decree  or  order  of  this  Court.     In 
order  that  your  orator  may  make  proper  defense  in 
the  said  action  at  law  and  plead  and  establish  an  es- 
toppel created   by  the  papers  hereinbefore  referred 
to,  and  the  acts  and  conduct  of  the  parties  aforesaid, 
and  in  order  that  your  orator  may  obtain  possession 
of  and  cause  to  be  filed  in  this  Court,  the  stipulation 
above  referred  to  for  the  dismissal  of  the  said  action 
upon  the  merits  and  procure  for  his  own  possession 
the  release  above  referred  to,  it  has  become  and  is 
necessary  to  seek  the  aid  of  a  Court  of  Equity  in  a 
proceeding-  wherein  the  said  Security  Savings  &  Trust 
Company  is  a  party,  and  the  said  Mary  E.  Cronan  is 
a  party,  to  the  end  that  the  Court  may  enforce  the 
terms  of  the  agreement  under  which  the  said  stipu- 
lation and  the  said  release  were  deposited  in  the  cus- 
tody of  the  defendant,  the  Security  Savings  &  Trust 
Company,  and  require  and  compel  the  surrender  of 
the  said  papers  to  your  orator,  or  to  the  Registry  of 
the  Court,  to  be  dealt  with  in  accordance  with  the 
said  agreement,  and  your  orator  is  unable  to  obtain 
the  said,  or  any  other  appropriate  relief,  in  any  other 
tribunal. 

XIV. 

Your  orator  further  shows  to  the  Court  that  by 
reason  of  the  aforesaid  wrongful  acts  of  the  defend- 
ant Mary  E.  Cronan,  and  the  notice  to  the  Security 
Savmgs  &  Trust  Company  under  date  of  April  4 
1912,  the  Security  Savings  &  Trust  Company  was  pre- 
vented from  delivering  the  said  stipulation,  and  the 


[6  Mary  E.  Croncn  vs. 

said  release  to  your  orator,  and  by  reason  of  all  the 
premises,  and  through  the  unjustifiable  conduct  of  the 
said  Mary  E.  Cronen  your  orator  has  been  greatly 
damaged,  has  been  put  to  such  expense  in  the  em- 
ployment of  counsel,  the  bringing  of  this  suit  and 
the  time  spent  and  service  performed  in  seeking  to 
secure  the  due  execution  of  the  terms  of  the  settle- 
ment, all  to  the  great  damage  and  expense  of  your 
orator  in  the  sum,  to-wit,  upwards  of  One  Thousand 
Dollars  ($1,000.00). 

XV. 

WHEREFORE  doth  your  orator  pray,  that  the 
defendant  Mary  E.  Cronen  be  perpetually  enjoined 
and  restrained  from  further  prosecuting  the  said  ac- 
tion at  law  referred  to  in  the  allegations  of  this  Bill, 
wherein  she  is  plaintiff  »and  your  orator  is  the  de- 
fendant, and  that  provisionally  and  pending  the  final 
determination  of  this  cause,  that  the  said  defendant 
Mary  E.  Cronen  be  enjoined  and  restrained  from 
prosecuting  the  said  action  at  law,  or  take  any  steps 
or  proceedings  whatsoever  with  respect  thereto,  and 
that  she  be  so  provisionally  enjoined  and  restrained 
from  bringing  or  prosecuting  in  any  other  Court,  or 
in  any  other  jurisdiction  any  suit  or  action  whatsoever 
based  upon  the  matters,  things  or  causes  of  action 
embraced  in  the  said  action  at  law,  or  upon  any  other 
matter  or  thing,  whatsoever,  embraced  within  the  re- 
lease executed  by  her  on  February  24th,  1911,  as  more 
fully  alleged  heretofore  in  this  Bill;  that  the  defend- 
ant Security  Savings  &  Trust  Company,  be  required 
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and  commanded  to  bring  into  this  Court  the  stipuhi- 
tion  for  dismissal,  a  true  copy  of  which  is  attached 
to  this  Bill  as  Exhibit  "C",  the  release  of  your  orator 
executed  by  Mary  E.  Cronen,  a  true  copy  of  which  is 
attached  to  this  Bill  as  Exhibit  "D",  and  likewise 
the  sum  of  Three  Thousand  Dollars  ($3,000.00),  de- 
posited and  left  with  the  said  defendant  Security  Sav- 
ings &  Trust  Company  by  your  orator  on  the  6th  day 
of  May,  1912,  and  all  other  papers  and  documents  de- 
posited in  connection  with  the  said  settlement,  and 
under  and  pursuant  to  the  escrow  agreement,  to  be 
dealt  with  by  this  Court  in  such  manner  as  may  be 
meet  and  equitable,  and  that  a  decree  be  entered  here- 
in for  a  perpetual  injunction,  as  hereinbefore  prayed 
for,  for  the  delivery  of  the  said  release  to  your  orator, 
the  filing,  entering  and  carrying  into  effect  in  said 
action  at  law  of  the  stipulation  for  dismissal,  and  the 
disbursement  of  the  said  sum  of  Three  Thousand  Dol- 
lars ($3,000.00)  in  accordance  with  the  agreement 
pursuant  to  which  the  same  was  deposited;  and  that 
this  honorable  Court  take  account  of  the  expense  and 
damage  suffered  and  sustained  by  your  orator,  and 
award  the  same  to  him,  and  for  the  payment  thereof 
and  of  the  costs  and  disbursements  of  this  suit  im- 
pound sufficient  of  the  said  sum  of  Three  Thousand 
Dollars  ($3,000.00),  so  brought  into  this  Court,  and 
direct  that  the  Clerk  of  this  Court  apply  to  that  pur- 
pose, and  from  such  fund,  sufficient  to  pay  all  such 
costs  and  disbursements  and  any  sum  awarded  as 
costs  and  damages,  and  that  your  orator  have  such 
other  and  further  relief  as  to  this  Honorable  Court 
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may  seem  meet,  and  as  shall  be  agreeable  to  equity. 

And  for  so  much  as  your  orator  can  have  no  ade- 
quate relief,  except  in  this  Court,  to  the  end,  there- 
fore, that  the  said  defendants  may,  if  they  can,  show 
why  your  orator  should  not  have  the  relief  prayed  for, 
and  may  make  full,  true  and  direct  answers,  but  not 
under  oath,  answer  under  oath  being  hereby  express- 
ly waived,  according  to  their  best  and  utmost  knowl- 
edge, information,  remembrance  or  belief,  to  the  sev- 
eral matters  or  things  averred  and  charged  in  this 
Bill,  as  fully  and  particularly  as  if  separately  and  sev- 
erally interrogated  as  to  each  and  every  of  said  mat- 
ters, and  may  be  compelled  to  do  and  perform  each 
and  every  act  and  thing  required  by  the  decree  of  this 
Court  to  be  done  and  performed. 

THEREFORE,  May  it  please  your  honors  to  grant 
unto  your  orator  a  writ  of  injunction  provisionally, 
as  well  as  perpetually,  as  herein  prayed  for,  issuing 
out  of  and  under  the  seal  of  this  Honorable  Court, 
commanding  and  restraining  the  defendant  Mary  E. 
Cronen,  as  hereinbefore  in  that  behalf  prayed.  And 
may  it  please  your  honors  to  grant  unto  your  orator 
the  writ  of  subpoena  issuing  out  of  and  under  the  seal 
of  this  Court,  to  the  said  defendants,  Mary  E.  Cro- 
nen and  the  Security  Savings  &  Trust  Company,  com- 
manding them  and  each  thereof  by  a  certain  day,  and 
under  a  certain  penally,  to  be  and  appear  in  this 
Court,  then  and  there  to  answer  the  premises,,  and 
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to  stand  to  and  abide  such  order  and  decree  as  may 
be  made  against  them. 

And  your  orator  will  ever  pray, 

WALTER  BAKER  MOORE, 
Complainant,  by  his  solicitor. 
ALFRED  E.  CLARK, 

His  solicitor. 
ALFRED  E.  CLARK, 
M.  H.  CLARK, 

Solicitors  for  Complainant. 

STATE  OF  OREGON, 

COUNTY  OF  MULTNOMAH.— ss. 

I,  A.  E.  Clark,  being  first  duly  sworn  upon  oath 
depose  and  say  that  I  am  the  solicitor  for  the  above 
named  Complainant,  Walter  Baker  Moore.  That  I 
prepared,  and  have  read  the  foregoing  Bill  of  Com- 
plaint, and  know  the  contents  thereof,  and  have  per- 
sonal knowledge  of  the  matters  therein  stated  except 
as  to  such  matters  as  are  therein  stated  distinctly 
upon  information  and  belief,  and  that  the  matters 
contained  in  said  Bill  are  true  of  my  own  knowledge, 
except  as  to  such  matters  as  are  therein  stated  upon 
information  and  belief,  and  as  to  such  matters,  that  I 
believe  them  to  be  true. 

This  verification  is  not  made  by  the  Complainant 
for  the  reason  that  he  is  at  the  present  time  absent 
in  the  state  of  California,  and  that  your  affiant  has 
in  fact  carried  on  and  conducted  the  negotiations,  and 
looked  after  the  preparation  and  execution  of  all  of 
the  papers  and  other  documents  referred  to  in  the  Bill 
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of  Complaint  and  involved  in  this  case,  and  has  a 
more  accurate  knowledge  of  the  facts  than  has  the 

Complainant. 

ALFRED  E.  CLARK, 

Affiant. 

Subscribed  and  sworn  to  before  me  this  17th  day  of 

July,  A.  D.  1912. 

J.  S.  ALEXANDER, 

Notary  Public  for  Oregon. 

[Exhibit  A.] 

In  the  Circuit  Court  of  the  State  of  Oregon  for  the 
County  of  Multnomah. 

COMPLAINT. 

MARY  E.  CRONEN, 

Plaintiff, 

vs. 
WALTER  BAKER  MOORE, 

Defendant. 

Comes  now  the  plaintiff  and  for  cause  of  action 
against  the  defendant  complains  and  alleges  as  fol- 
lows, to-wit: 

I. 

That  heretofore,  to-wit,  on  the  12th  day  of  July, 
1909,  at  the  City  of  Portland,  in  the  State  of  Oregon, 
in  consideration  that  the  plaintiff,  being  then  sole 
and  unmarried,  at  the  request  of  said  defendant  prom- 
ised to  marry  the  plaintiff  and  it  was  then  and  there 
agreed  by  and  between  the  plaintiff  and  the  defendant 
that  they  would  be  married  on  the  return  of  the  de- 
fendant from  a  journey  to  the  State  of  California, 
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which  journey  the  defendant  was  then  about  to  be- 
gin and  make,  it  being  then  and  there  understood  and 
agreed  that  he,  the  defendant,  would  be  absent  from 
the  State  of  Oregon  on  said  journey  only  about  three 
weeks  and  that  the  plaintiff  and  the  defendant  would, 
upon  the  return  of  the  defendant  from  said  journey  to 
the  State  of  California,   be  married   to   each   other. 
That  the  defendant,  within  two  or  three  days  after 
said  contract  and  agreement  entered  into  as  herein- 
before set  out,  did  leave  the  State  of  Oregon  for  the 
State  of  California  and  was  absent  from  the  State  of 
Oregon  about  two  weeks,  when  he  returned  again  to 
the  City  of  Portland,  Oregon,  and  it  was  then  and 
there  agreed  by  and  between  the  plaintiff  and  the  de- 
fendant that  the  marriage  of  the  plaintiff  and  the  de- 
fendant should  take  place  and  be  solemnized  some 
time  in  the  month  of  January,   1910.     That  in  the 
month  of  January,   1910,  the  plaintiff  requested  the 
defendant  to  marry  her  in  accordance  with  his  said 
contract  and  agreement,  but  so  to  do  the  defendant 
failed  and  refused  and  continued  so  to  fail  and  refuse 
until  the  28th  day  of  February,  1910,  when  the  de- 
fendant promised  and  agreed  that     if     the     plaintiff 
would  wait  until  the  1st  day  of  June,  1910,  and  con- 
tmue  the  said  contract  of  marriage  in  force  and  ef- 
fect until  said  time,  he,  the  defendant,  would,  on  the 
said  1st  day  of  June,  1910,  marry  her,  the  plaintiff, 
and  in  consideration  of  defendant's  said  promise,  the 
plaintiff  agreed  thereto  and  it  was  then  and  there 
agreed  by  and  between  the  plaintiff  and  the  defend- 
ant tliat  they,  the  plaintiff  and  the  defendant,  would 


22  Mary  E.  C  ran  en  vs. 

marry  each  other  on  the  1st  clay  of  June,  1910.  That 
on  the  said  1st  clay  of  June,  1910,  and  at  divers  times 
thereafter  the  plaintiff  requested  the  defendant  to 
marry  her  in  accordance  with  his  said  contract  and 
agreement,  but  so  to  do  the  defendant  failed  and  re- 
fused and  ever  since  said  time  has  failed  and  refused. 

II. 

That  the  plaintiff  confiding  in  and  relying  upon 
said  promise  of  the  said  defendant,  as  hereinbefore 
set  out,  has  always  since  remained  and  still  is  sole 
and  unmarried  and  has  been  for  and  during  all  of  the 
time  aforesaid  and  now  is  ready  and  willing  to  marry 
the  defendant. 

III. 

That  the  engagement,  contract  and  agreement  of 
the  plaintiff  and  the  defendant  to  be  married  to  each 
other,  after  said  contract  and  agreement  was  entered 
into  between  them,  became  and  was  widely  known 
and  published  among  their  friends  and  acquaintances 
and  the  public  generally  and  was  widely  discussed 
among  their  said  friends,  acquaintances  and  the  pub- 
lic generally  and  the  plaintiff  received  many  congrat- 
ulations upon  her  prospective  marriage  with  the  de- 
fendant and  was  made,  in  state  of  mind  very  happy 
over  the  prospect  of  home  and  wifehood  and  that  by 
reason  of  the  failure  and  refusal  of  the  defendant  to 
marry  her  in  accordance  with  his  contract,  promise 
and  agreement  as  aforesaid,  plaintiff  was  and  is  much 
embarrassed,  mortified  and  humiliated  and  was  made 
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and  caused  to  suffer  great  worry,  shock,  shame  and 
distress  of  mind  and  to  have  her  hope  and  view  of 
home  and  wifehood  shattered  and  destroyed  by  reason 
of  the  failure  and  refusal  of  the  defendant  to  marry 
her  according  to  his  contract,  promise  and  agree- 
ment as  hereinbefore  set  out. 

IV. 
That  the  defendant  refuses  to  marry  the  plaintiff 
although  on  the  1st  day  of  June,  1910,  and  at  divers 
tmies  thereafter  and  prior  to  the  commencement  of 
this  action,  the  plaintiff  has  requested  him  so  to  do 
and  that  by  reason  of  the  failure  and  refusal  of  the 
defendant  to  marry  the  plaintiff  as  agreed  by  and 
between  them,  and  by  reason  of  the  facts,  matters  and 
thmgs  hereinbefore  set  out,  the  plaintiff  has  been  and 
IS  damaged  in  the  full  sum  of  One  Hundred  Thousand 
($100,000.00)  Dollars. 

V. 
That  during  all  of  the  times  in  this  complaint  men- 
tioned and  set  out,  the  plaintiff  was  sole  and  unmar- 
ried and  willing  and  capable  of  contracting  marria-e 
and  entenng  into  the  marriage  contract. 

WHEREFORE  plaintiff  prays  for  a  Judgment 
agamst  the  defendant  in  the  full  sum  of  One  Hundred 
Thousand  ,$100,000.00)  Dollars,  and  for  her  costs  and 
disbursements  in  this  action  incurred. 

JOHN  F.  LOGAN, 
JOHN  H.  STEVENSON, 
Attorneys  for  plaintiff. 
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[Exhibit  B.] 

In  the  Circuit  Court  of  the  United  States  for  the 
District  of  Oregon. 

ANSWER. 
MARY  E.  CRONEN, 


V. 


WALTER  BAKER  MOORE, 


Plaintiff, 


Defendant. 


Now  comes  the  defendant  and  answering  the  com- 
plaint of  the  plaintiff  herein. 

I. 
Admits  that  during  all  the  times  mentioned  in  the 
complaint,  that  plaintiff  was  an  unmarried  woman 
and  that  during  all  of  said  times  defendant  was  an  un- 
married  man. 

II. 
Save  and  except  as  admitted  in  the  last  preceding 
paragraph  of  this  answer,  this  defendant  denies  each 
and  every  allegation,  matter  and  thing  contamed  m 
the  complaint  of  the  plaintiff  herein. 

WHEREFORE  defendant  prays  that  this  action 
be  dismissed  upon  the  merits  thereof  and  that  he 
have  judgment  against  the  plaintiff  for  his  costs  and 

disbursements. 

A.  E.  CLARK, 

Attorney  for  Defendant. 
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[Exhibit  C] 
In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 
MARY  E.  CRONEN, 

Plaintiff, 


V. 


WALTER  BAKER  MOORE, 

Defendant. 
It  is  hereby  stipulated  and  agreed  by  and  between 
the  parties  to  this  action,  through  their  respective  at- 
torneys, that  all  matters  and  things  involved  in  said 
action  have  been  fully  settled  and  adjusted  and  the 
said  action  may  be  and  the  same  is  hereby  dismissed 
upon  the  merits  and  judgment  may  be  entered  accord- 
ingly, but  without  costs  or  disbursements  to  either 
party. 

JOHN  F.  LOGAN  & 

J.  H.  STEVENSON, 

Attorneys  for  Plaintiff. 
Dated  February  24th,  1912. 

A.  E.  CLARK, 

Attorney  for  Defendant. 

[Exhibit  D.] 

FOR  AND  IN  CONSIDERATION  of  the  sum  of 
Six  Thousand  ($6,000.00)  Dollars,  in  hand  paid,  the 
receipt  whereof  is  hereby  acknowledged,  the  under- 
signed, Mary  E.  Cronen,  does  hereby  release,  ac- 
knowledge satisfaction  of,  acquit  and  discharge  Wal- 
ter Baker  Moore  and  his  heirs,  personal  representa- 
tives and  assigns,  of  all  claims  and  demands  whatso- 
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ever,  for  costs  or  damages,  or  otherwise  arising  out  of, 
or  in  any  wise  connected  with  the  cause  of  action  set 
forth  in  a  certain  complaint  wherein  the  undersigned 
is  plaintiff  and  the  said  Walter  Baker  Moore  is  de- 
fendant, pending  in  the  District  Court  of  the  United 
States  for  the  District  of  Oregon. 

And  the  undersigned  does  also  release,  discharge, 
acknowledge  satisfaction  of,  and  acquit  the  said  Wal- 
ter Baker  Moore  and  his  heirs  and  personal  represen- 
tatives of  any  and  all  claims  and  demands  of  whatso- 
ever nature  and  however  arising  or  accruing,  or  to 
arise  or  accrue,  by  reason  of  any  matter,  thing,  or 
transaction  whatsoever,  from  the  beginning  of  the 
world  until  the  present  time. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  seal  this  24th  day  of  February,  1912. 

MARY  E.  CRONEN.    [Seal] 

WITNESSES: 

A.  E.  Clark. 
J.  H.  Stevenson. 

[Exhibit  E.] 
Feby.  24th  1912. 
SECURITY  SAVINGS  &  TRUST  COMPANY, 

City. 
Gentlemen : — 

There  is  this  day  deposited  with  you  the  following 

papers : 

(1)  Stipulation  for  the  dismissal  of  the  case  of 
Mary  E.  Cronen  vs.  Walter  Baker  Moore, 
now  pending  in  the  District     Court    of    the 
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United  States  for  the  District  of  Oregon. 

(2)  Release  and  discharge  of  Walter  Baker 
Moore  of  all  claims  and  demands  of  whatso- 
ever nature  signed  by  Mary  E.  Cronen. 

(3)  Statement  signed  by  Walter  Baker  Moore, 
certifying  among  other  things,  of  the  high 
moral  character  of  Miss  Cronen. 

Settlement  of  all  matters  and  things  between  these 
parties  has  been  agreed  upon  and  the  sum  of  Three 
Thousand  Dollars    has    been     paid.    An    additional 
Three  Thousand  Dollars  is  to  be  paid  within  90  days 
from  this  date.     Upon  the  payment  of  such  sum  to 
you  to  be  paid  to  John  H.  Stephenson,  Attorney,  or 
to  his  order,  you  are  to  deliver  to  A.  E.  Clark   At- 
torney for  Walter  Baker  Moore,  the  stipulation  and 
the  release  above  mentioned  and  you  are  t.  deliver 
to  John  H.  Stephenson,  Attorney  for  Miss  Cronen, 
the  statement  above  mentioned,    signed    by    Walter 
Baker  Moore. 

In  the  event  said  sum  of  Three  Thousand  Dollars 
IS  not  paid  within  the  90  days  aforesaid,  the  escrow 
shall  termmate  and  the  said  stipulation  and  the  said 
release  shall  be  delivered  to  John  H.  Stephenson,  and 
the  said  statement  to  A.  E.  Clark. 
Yours  truly, 

A.   E.   CLARK, 
Atty.  for  Walter  Baker  Moore. 
JOEIN  F.  LOGAN  and 
J.  H.  STEVENSON, 
Attys.  for  Mary  E.  Cronen. 
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[Endorsed]:     Bill  of  Complaint.     Filed    July    17, 

1912. 

A.  M.  CANNON, 

Clerk  U.  S.  District  Court. 
And  afterwards,  to  wit,  on  the  5  day  of  August,  1912, 
there  was  duly  filed  in  said  Court,  a  Demurrer  in 
words  and  figures  as  follows,  to  wit: 
[Demurrer.] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

WALTER  BAKER  MOORE, 

Complainant, 

MARY  E.  CRONEN   and   SECURITY   SAVINGS 
AND  TRUST  COMPANY,  a  corporation. 

Defendants. 

Now  comes  the  defendant,  Mary  E.  Cronen,  ap- 
pearing for  herself  alone,  and  demurs  to  plaintiffs 
complaint  for  the  reason  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  com- 
plaint against  this  defendant,  and  because  there  is  no 
eciuity  in  the  complaint  and  because  the  court  has  no 
jurisdiction  of  the  subject  matter  of  the  said  suit  and 
of  the  parties  hereto.  ^^^  ^^^^^^ 

Attorney  for  Defendant. 
Due  service  of  the  foregoing  demurrer  is  hereby 
acknowledged  at  Portland,  Oregon,  this  3rd  day  of 
August,  1912.  ^^^^     ^    ^^    ^^^^^^^ 

Atty.  for  Plff. 
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[Endorsed]     Demurrer.    Filed  Aug.  5,  1912. 

A.  M.  CANNON, 
Clerk  U.  S.  District  Court. 
And  afterwards,  to  wit,  on  Tuesday,  the  6  day  of 
August,  1912,  the  same  being  the  31  Judicial  day 
of  the  Regular  July  1912  Term  of  said  Court; 
Present:  the  Honorable    R.    S.    BEAN,     United 
States  District  Judge    presiding,    the    following 
proceedings  were  had  in  said  cause,  to-wit: 
[Order  Overruling  Demurrer.] 
In  the  District  Court  of  the  United  States,  for  the 
District  of  Oregon. 
No.  5689. 
August  6,  1912. 
WALTER  BAKER  MOORE, 

V. 

MARY  E.  CRONAN  and  THE  SECURITY  SAV- 
INGS &  TRUST  CO. 
This  cause  came  on  regularly  for  hearing  upon  de- 
murrer to  bill  of  Complaint,  A.  E.  Clark,  Esq.,  ap- 
peanng  for  complainant  and  Oak  Nolan,  Esq.,  for  de- 
fendant;   Whereupon  after  argument  of  counsel  for 
respective  parties  demurrer  ordered  submitted  and 
thereupon  after  consideration  it  is  Ordered  that  said 
Demurrer  to  bill  of  Complaint  be  and  the  same  hereby 
IS  overruled  and  it  is  further  Ordered  that  defendant 
have  and  hereby  is  granted  10  days  to  answer  herein 
And  afterwards,  to  wit,  on  the  21  day  of  August,  1912 
there  was  duly  filed  in  said  Court,  an  Answer  in 
words  and  figures  as  follows,  to  wit: 
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[Answer.] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

WALTER  BAKER  MOORE, 


Complainant, 


vs. 


MARY  E.  CRONEN,  and  THE  SECURITY  SAV- 
INGS &  TRUST  COMPANY,  a  corporation, 

Defendants. 

Now  comes  Mary  E.  Cronen,  one  of  the  defendants 
above  named,  appearing  for  herself  alone,  and  for  an- 
swer to  plaintiff's  complaint  herein,  admits,  denies 
and  alleges  as  follows: 

Admits  that  this  defendant  brought  an  action  at 
law  against  the  plaintiff  for  $100,000.00  as  alleged  in 
the  complaint. 

Admits  that  this  defendant  executed  some  instru- 
ment in  writing  which  purports  to  release  the  plaintiff 
from  all  demands  arising  out  of  the  said  action  at  law. 

Admits  that  plaintiff  paid  the  defendant  the  sum 
of  $3000.00  on  or  about  the  24th  day  of  February 

1912. 

Admits  that  this  defendant  served  a  notice  upon 
the  Security  Savings  &  Trust  Co.,  on  or  about  the 
4th  day  of  April,  1912,  to  the  effect  that  the  alleged 
escrow  should  not  be  delivered. 

This  defendant  denies  each  and  every  other  allega- 
tion and  each  and  every  part,  portion  and  provision  of 
each  and  every  other  allegation  made  and  contained 
in  plaintiff's  complaint  which  is  not  expressly  ad- 
mitted herein. 
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For  a  further  answer  herein  to  plaintiff's  complaint 
this  defendant  alleges: 

That  prior  to  the  4th  day  of  April  1912,  John  F. 
Logan  and  John  H.  Stevenson  represented  this  de- 
fendant as  her  attorneys  in  that  certain  action  at  law 
which  is  now  pending  and  at  issue  in  the  District 
Court  of  the  United  States  for  the  District  of  Oregon, 
wherein  Mary  E.  Cronen  is  plaintiff     and     Walter 
Baker  Moore  is  defendant,  and  A.  E.  Clark  appeared 
in  the  said  action  as  the  attorney  of  record  for  Walter 
Baker  Moore.     Some  time  prior  to  the  24th  day  of 
February  1912,  the  prospects  of  reaching  a  settlement 
of  the  said  action  had  been  talked  over  by  the  said 
attorneys  and  this  defendant  was  duly  advised  of  the 
same.     It  was  understood  and  agreed  that  a  settle- 
ment could  be  reached  if  Walter  Baker  Moore,  Frank 
Allen    Moore,    Miles    C.    Moore    and     Margaret    G. 
Moore  would  duly  make,  execute  and  deliver  to  this 
defendant,  or  cause  the  same  to  be  delivered,  a  cer- 
tain affidavit  of  vindication  and  retraction   for  the 
wrong  which  had  been  done  to  this  defendant  by  the 
said  parties,  and  acknowledge  in  the  said  affidavit 
that  the  said  Walter  Baker  Moore  had  promised  and 
agreed  to  marry  this  defendant  as  alleged  by  this  de- 
fendant in  the  said  action  at  law,  and  certify  to  the 
good  moral  character  of  this  defendant  and  pay  the 
sum  of  $6000.00.     A.   E.   Clark  thereupon  promised 
and  agreed  to  secure  the  said  affidavit,  the  wording 
and  form  of  which  was  then  agreed  upon.     On  the 
24th  day  of  February  1912  this  defendant  was  called 
to  the  office  of  her  said  attorneys  in  the  Citv  of  Port- 
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land.   Oregon,  and   thereupon      meet  with  the  said 
Clark.     A.   E.  Clark  thereupon  represented  that  he 
had  secured  the  said  affidavit,    and    thereupon    de- 
manded that  this  defendant  execute  a  certain  instru- 
ment in  writing  which  he  then  produced.    A.  E.  Clark 
represented  to  this  defendant  that  the  said  instru- 
ment was  intended  to  release  the  said  Walter  Baker 
Moore  from  any  and  all  demands  and  liability  to  this 
defendant  and  that  the  same  would  not  release  any 
other  person  or  persons  from  any  liability  to  this  de- 
fendant on  any  charges  whatever.     This  defendant 
relied  upon  the  said  representations  made  by  the  said 
Clark  and  thereupon  executed  the  said  instrument. 
Plaintiff  supposed  and  believed  that  the  said  repre- 
sentations were  true,  and  would  not  have  executed 
the  said  instrument  if  she  had  been  truthfully  ad- 
vised as  to  the  meaning  of  the  said  instrument,  and 
this  fact  was  well  known  to  the  said  Clark.    Said  rep- 
resentations were  false  because  the  said  instrument 
purports  to  release  not  only  the  said  Moore,  but  also 
the  heirs  and  representatives  of  the  said  Moore,  from 
all  liability  to  this  defendant  from  the  beginning  of 
the  world,  and  Frank  Allen  Moore,  who  is  a  brother 
of  the  said  Walter  Baker  Moore,  is  now  claiming  to 
be  released  from  liability  to  this  defendant  under  and 
by  the  terms  of  the  said  instrument.     A.   E.   Clark 
knew  that   the  said  representations  were  false  and 
knew  that  the  said  instrument  was  drawn  for  the  pur- 
pose of  releasing  other  persons  than  the  plaintiff  from 
liability  to  this  defendant,  and  knew  that  this  defend- 
ant was  bcin-  mislead  to  her  damage  in  the  execution 
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of  the  said  instrument.     It  then  developed  that  the 
said  Clark  had  no  affidavit  executed  by  the  said  par- 
ties, but  did  have  some  statement  executed  by  Wal- 
ter Baker  Moore  alone,  but  the  same  was  not  veri- 
fied.    A.  E.  Clark  expressed  himself  as  being  very 
anxious  to  arrive  at  some  settlement  because  the  said 
action  at  law  was  set  for  trial  in  the  said  Court  within 
the  next  few  days.     It  was  then  agreed  that  A.  E. 
Clark   should   certify  that   the  said   instrument  had 
been  executed  by  the  said  Walter  Baker  Moore  and 
should  be  delivered  to  this  defendant.     A.  E.  Clark 
then  agreed  that  he  would  secure  the  required  affi- 
davits from  Miles  C.  Moore,  Frank  Allen  Moore  and 
Margaret  G.  Moore  and  deliver  the  same  to  the  de- 
fendant within  the  next  day  or  two.     The  contents 
wording  and  form  of  the  said  affidavit  to  be  executed 
by  the  said  parties  was  then  agreed  upon.    Thereupon 
the  said  Clark  told  this  defendant  that  Miles  C.  Moore 
was  on  his  way  to  China  or  to  some  other  foreio-n 
country  and  for  that  reason  it  would  be  impossible  to 
secure  the  affidavit  from  him  within  the  next  day  or 
two,  but  that  he  would  have  the  same  on  or  before  the 
expiration  of  90  days  and  would  deliver  the  same  to 
the  defendant  by  that  time.     It  was  then  understood 
and  agreed  that  the  statement  executed  by  the  said 
Walter  Baker  Moore  and  the  affidavits  agreed  upon 
and  to  be  executed  by  Frank  Allen  Moore  and  Mar- 
garet G.  Moore  should  be  delivered  to  the  defend- 
ant within  the  next  day  or  two  and  should  be  recorded 
in  the  miscellaneous  records  of  xMultnomah  Coimty, 
Oregon,  that  the  defendant  might  refer  her  friends  to 
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the  said  records  for  a  full  and  complete  retraction  and 
vindication  from  the  wrong  which  had  been  done  to 
the  defendant  by  the  said  parties.  It  was  also  under- 
stood and  agreed  that  a  statement  to  the  effect  that  a 
settlement  had  been  reached  by  the  said  parties 
should  be  given  to  the  newspapers  for  publication.  It 
was  further  understood  and  agreed  that  $3000.00 
should  be  paid  in  cash  to  the  defendant,  and  that  the 
remaining  $3000.00  should  be  paid  on  or  before  the 
expiration  of  90  days.  That  the  instrument  of  release 
executed  by  the  defendant  should  be  deposited  in 
escrow  with  the  Security  Savings  &  Trust  Company 
to  be  delivered  to  the  plaintiff  upon  payment  of  the 
said  $3000.00.  It  was  also  expressly  understood  and 
agreed  that  in  case  A.  E.  Clark  should  fail  to  secure 
the  affidavit  which  had  been  agreed  upon,  from  Frank 
Allen  Moore  and  Margaret  G.  Moore  and  deliver  the 
same  to  the  defendant  within  the  next  day  or  two, 
that  the  payment  of  $3000.00  in  cash,  should  be  for- 
feited to  this  defendant  and  that  the  release  executed 
by  her  should  be  returned.  It  was  understood  and 
agreed  that  the  said  forfeiture  should  stand  as  a  se- 
curity to  the  defendant  that  the  terms  of  the  said  con- 
tract would  be  carried  out  and  that  the  said  affidavits 
would  be  secured  and  delivered  to  the  defendant  with- 
in the  next  day  or  two.  This  defendant  never  had 
any  other  or  different  understanding  or  contract  with 
the  plaintiff  in  regard  to  the  said  matter.  The  state- 
ment executed  by  Walter  Baker  Moore  has  never 
been  delivered  to  this  defendant,  and  no  affidavit  of 
retraction  or  vindication  executed  by  ]\'Iiles  C.  Moore. 
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Frank  Allen  Moore  or  Margaret  G.  Moore  as  agreed 
upon  or  otherwise,  has  ever  been  made  or  delivered  or 
offered  to  be  delivered  to  this  defendant.    On  the  4th 
day  of  April    1912,  and  after  repeated  demand   for 
the  said  affidavits,  this  defendant  notified  the  Secu- 
rity Savings  &  Trust  Company  that  the  instrument 
of  release  which  had  been  executed  by  this  defendant 
should  not  be  delivered  to  the  plaintiff.    Plaintiff  has 
never  carried  out  the  tearms  of  the  said  contract  with 
this  defendant  and  has  never  offered  or  tendered  per- 
formance  thereof.     This  defendant   further  alleges, 
that  Miles  C.  Moore  was  not  on  his  way  to  China  or 
to  any  other  foreign  country  on  the  24th  day  of  Feb- 
ruary 1912,  but  the  said  Moore    was    within     reach 
where  the  affidavit  from  him  might  have  been  secured 
within  a  day  or  two.    A.  E.  Clark  knew  that  the  said 
Moore  was  not  on  his  way  to  China  or  to  any  other 
foreign  country  and  knew  that  the  said  Moore  was 
within  reach  where  the  said  affidavit  might  have  been 
secured  within  the  next  day  or  two.    A.  E.  Clark  made 
the  said  false  statement     in     order    that    defendant 
should  waive  her  demands  for  an  affidavit  from  him 
to  be  delivered  to  her  within  the  next  day  or  two.   De- 
fendant would  not  have  waived  her  demands  for  an 
affidavit  from  the  said  Miles  C.  Moore  to  be  delivered 
within  the  next  day  or  two  if  she  had  been  truthfully 
advised  as  to  the  whereabouts  of  the  said  Moore,  and 
this  fact  was  well  known  to  the  said  Clark.     This  de- 
fendant further  alleges,  that  neither  Miles  C.  Moore, 
Frank  Allen  Moore  or  Margaret  G.  Moore  ever  in- 
tended to  make,  execute  or  deliver  the  agreed  affi- 
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davit  or  any  affidavit  of  retraction  or  vindication  in 
favor  of  the  defendant,  and  this  fact  was  well  known 
to  the  said  Clark.  That  A.  E.  Clark  promised  and 
ag-reed  to  secure  the  said  affidavits  from  the  said 
parties  and  agreed  to  deliver  the  same  within  the  next 
day  or  two  in  order  to  secure  the  release  executed  by 
the  defendant  and  intended  thereby  to  defraud  the 
defendant.  This  defendant  relied  upon  the  promise  of 
the  said  Clark  to  secure  and  deliver  the  said  affi- 
davits within  the  next  day  or  two,  and  supposed  and 
believed  that  the  same  would  be  secured  and  deliv- 
ered according  to  the  said  contract,  otherwise  defend- 
ant would  not  have  executed  the  said  release,  and  this 
fact  was  well  known  to  the  said  Clark. 

Now  having  fully  answered  plaintiff's  complaint, 
defendant  prays  that  a  decree  be  made  and  entered 
in  favor  of  this  defendant,  dismissing  plaintiff's  com- 
plaint and  for  costs  of  this  suit. 


Defendant 
OAK  NOLAN, 

Attorney  for  defendant. 

[Endorsed]:    Answer  of  Defendant  Mary  E.  Cro- 
nen.     Filed  Aug.  21,  1912. 

A.  M.  CANNON, 
Clerk  U.  S.  District  Court. 

And  afterwards,  to  wit,  on  the  23  day  of  August,  1912, 
there  was  duly  filed  in  said  Court,  a  Replication 
in  words  anrl  ficfures  as  follows,  to  wit: 
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[Replication.] 

/;/  tJie  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

WALTER  BAKER  MOORE, 

Plaintiff, 


V. 


MARY  E.  CRONEN  and  SECURITY  SAVINGS  & 
TRUST  COMPANY,  a  corporation, 

Defendants. 
This  replicant,  saving  and  reserving  to  himself,  all 
and  all  manner  of  exceptions  or  advantage  which  may 
be  had  and  taken  to  the  manifold  errors,  uncertainties 
and  insufficiencies  of  the  answer  of  the  defendant, 
Mary  E.  Cronen,  for  replication  thereunto  saith  that 
he  doth  and  will  maintain  and  prove  his  said  bill  to  be 
true,  certain  and  sufficient  in  law  to  be  answered  unto 
by  the  said  defendant  and  that  the  answer  of  the  said 
defendant  is  very  uncertain,  evasive  and  insufficient 
in  law  to  be  replied  unto  by  this  replicant.    And  this 
replicant  further  replying,  denies  each  and  every  al- 
legation contained  in  said  answer  except  wherein  the 
same  admit  the  allegations  of  the  bill  of  complaint,  all 
of  which  matters  this  replicant  is  ready  to  maintain 
and  prove  as  this  Honorable  Court  shall  direct  and 
humbly  prays  as  in  and  by  his  said  bill  he  hath  al- 
ready prayed. 

A.  E.  CLARK  &  M.  H.  CLARK, 

Solicitors  for  Replicant. 
[Endorsed]:     Replication  to  Answer  of  Mary  E. 
Cronen.    Filed  Aug.  23,  1912. 

A.  M.  CANNON, 
Clerk  U.  S.  District  Court. 
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And  afterwards,  to  wit,  on  the  9  day  of  September, 
1912,  there  was  duly  filed  in  said  Court,  a  De- 
cree in  words  and  figures  as  follows,  to  wit: 

[Decree.] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

WALTER  BAKER  MOORE, 

Complainant, 
vs. 
MARY  E.  CRONEN,  and  the  SECURITY    SAV- 
INGS &  TRUST  COMPANY,  a  corporation. 

Defendants. 

This  cause  came  on  to  be  heard  upon  the  merits 
during  the  present  term  of  this  Court  and  upon  the 
4th  day  of  September,  1912,  upon  the  pleadings  and 
proofs  of  the  parties. 

The  complainant  appeared  by  his  solicitors,  A.  E. 
Clark  and  M.  H.  Clark.  The  defendant  Mary  E.  Cro- 
nen appeared  in  person  and  by  her  solicitor  Oak  No- 
lan. It  appeared  that  the  Security  Savings  &  Trust 
Company  had  been  duly  served  in  this  cause  with  sub- 
poena and  certified  copy  of  the  bill  of  complaint  in 
Portland,  Oregon,  on  the  17th  day  of  July,  1912,  and 
that  said  defendant  had  not  appeared,  answered,  or 
otherwise  pleaded  in  the  cause  was  in  default. 

And  the  Court  having  considered  said  cause  and 
the  proof  therein  and  the  arguments  for  counsel  there- 
upon and  upon  consideration  thereof,  it  is 

ORDERED,  ADJUDGED  and  DECREED,  That 
the  stipulation  for  the  dismissal  of  the  action  at  law 
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now  pending  in  this  Court  wherein  Mary  E.  Cronen 
is  plaintiff  and  Walter  Baker  Moore  is  defendant,  a 
true  copy  of  which  is  attached  to  the  bill  of  complaint 
in  this  cause  as  Exhibit  "C"  and  brought  into  this 
Court  upon  the  trial  be  delivered  up  to  the  complain- 
ant, or  to  his  solicitor,  A.  E.  Clark,  for  entering  and 
filing  therein  in  the  said  action  at  law  and  that  the 
release,  executed  by  the  defendant  Mary  E.  Cronen, 
of  the  complainant  Walter  Baker  Moore  brought  into 
Court  upon  the  trial  of  this  cause  by  the  defendant 
Security  Savings  &  Trust  Company  and  offered  and 
received  in  evidence,  a  true  copy  of  which  is  attached 
to  the  bill  of  complaint  herein  as  Exhibit  "D"  be  sur- 
rendered up  and  delivered  into  possession  of  the  com- 
plainant, or  his  solicitor,  A.   E.  Clark;  that  the  de- 
fendant Security  Savings  &  Trust  Company  bring  in- 
to   and     deposit     in     the     registry    of    this     Court 
the    sum    of    Three    Thousand     ($3,000.00)     Dol- 
lars deposited  and  left  with  the  said  defendant  by  the 
complainant  in  this  cause  on  or  about  the  6th  day  of 
May,  1912,  and  that  said  sum,  after  deducting  there- 
from the  costs  and  disbursements  of  this  cause  taxed 
in  favor  of  the  complainant,  be  paid  over  to  John  H. 
Stevenson,  attorney  for  Mary  E.  Cronen  in  the  said 
action  at  law,  or  paid  out  upon  his  order  and  that  the 
amount  so  deducted  from  said  sum  in  payment  of  said 
costs  and  disbursements  be  paid  over  to  complainant 
or  to  his  solicitor,  A.  E.  Clark,  or  to  the  order  thereof. 
That  a  certain  paper  by  way  of  certificate  of  the  char- 
acter of  the  defendant  Mary  E.   Cronen  signed   by 
Walter  Baker  Moore  brought  into  this  Court  upon 
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the  trial  thereof  by  the  defendant  Security  Savings  & 
Trust  Company  and  which  was  referred  to  and  iden- 
tified as  "Statement  signed  by  Walter  Baker  Moore 
certifying  among  other  things,  of  the  high  moral 
character  of  Miss  Cronen"  in  instructions  to  the  de- 
fendant Security  Savings  &  Trust  Company  signed  by 
A.  E.  Clark  as  attorney  for  Walter  Baker  Moore  and 
by  John  F.  Logan  and  John  H.  Stevenson,  as  attor- 
neys for  Miss  Cronen,  a  copy  of  which  instructions  is 
attached  to  the  bill  of  complaint  as  Exhibit  "E"  be 
delivered  to  the  defendant  Mary  E.  Cronen,  or  her 
order.    And  it  is 

FURTHER  ORDERED,  ADJUDGED  and  DE- 
CREED That  the  defendant  Mary  E.  Cronen  be,  and 
is  hereby  perpetually  enjoined  and  restrained  from 
prosecuting  further  the  action  at  law  above  referred 
to  brought  by  her  to  recover  damages  as  for  a  breach 
of  promise  of  marriage  against  the  complainant  here- 
in and  now  pending  in  this  Court  and  from  taking  any 
further  steps  or  proceedings  whatsoever  with  respect 
thereto  and  that  the  stipulation  for  the  dismissal  of 
the  said  action  at  law  be  entered  and  filed  in  said 
cause  and  judgment  of  dismissal  entered  pursuant 
thereto.     And  it  is 

FURTHER  ORDERED,  ADJUDGED  and  DE- 
CREED, That  the  plaintiff  have  and  recover  from  the 
defendant,  Mary  E.  Cronen,  his  taxable  costs  and  dis- 
bursements herein,  to  be  paid  out  of  the  sum  of  the 
Three  Thousand  ($3000.00)  Dollars  required  to  be 
deposited  in  the  registry  of  this  Court  by  this  decree, 
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said  costs  and  disbursements  being  taxed  and  allowed 
at  the  sum  of 

Dollars. 

R.  S.  BEAN, 
Judge. 
[Endorsed]:    Decree.    Filed  Sept.  9,  1912. 

A.  M.  CANNON, 
Clerk  U.  S.  District  Court. 
And  afterwards,  to  wit,  on  the  17  day  of  February, 
1913,  there  was  duly  filed  in  said  Court,  a  Trans- 
cript of  Testimony  in  words  and  figures  as  fol- 
lows, to  wit: 

[Transcript  of  Testimony.] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

Portland,  Oregon,  September  4,  1912 
WALTER  BAKER  MOORE, 

Plaintiff, 

vs. 

MARY  E.  CRONEN, 

Defendant. 
A.  E.  CLARK,  Attorney  for  Complainant. 
OAK  NOLAN,  Attorney  for  defendant. 

Before  R.  S.  BEAN,  District  Judge. 

JOHN  H.  STEVENSON,  a  witness  called  on  be- 
half of  the  plaintiff,  being  first  duly  sworn,  testified 
as  follows: 

Direct  Examination 
Questions  by  Mr.  CLARK: 

Mr.  Stevenson,  you  live  in  this  city? 
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A.     Yes,   sir. 

0.     And  what  is  your  business  or  profession 
A.     Lawyer. 

O.     Admitted  to  practice  in  the  courts  of  Oregon? 
A.     Yes,  sir. 

Q.     How  long  have  you  been  engaged  in  that  pro- 
fession? 

A.     Since  1907. 

Q.     With  whom,  if  any  one,  are  you  associated  in 
the  practice  of  your  profession? 
A.     John  F.  Logan. 

O.     And  he  is  an  attorney  of  this  court  and  the 
courts  of  Oregon? 
A.     He  is. 

'Q.     How  long  have  you  been  associated  with  him? 
A.     About  four  years.    I  believe. 
Q.     I  believe  that  you  and  Mr.  Logan  were  the  at- 
torneys for  the  defendant  Mary  E.  Cronen  in  the  ac- 
tion  at  law  brought  by  her  against  Walter  Baker 
Moore? 

A.     We  were,  yes,  sir. 

Q.     To  recover  damages  for  a  breach  of  promise? 
A.     Yes,  sir. 

Q.     That  was  an  action  at  law  to  recover  damages 
in  the  sum  of  $100,000? 
A.     That  is  correct. 

O.     And  I  believe  that  that  action  was  removed 
from  the  Multnomah  County  Court  to  this  court? 
A.     Yes,  sir. 

O.     And  do  you  know  who  appeared  as  attorney 
of  record  for  the  defendant? 
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A.     The  defendant  in  it? 
'Q.     Walter  Baker  Moore. 
A.     A.  E.  Clark. 
Q.     That  is  myself? 
A.     Yes,  sir. 

Q.     Now,  were  you  the  attorney— you  and  Mr.  Lo- 
gan the  attorneys  for  Miss  Cronen  in  February.  1912? 

A.     We  were,  yes. 

Q.     And  were  you  ever  discharged  from  the  case? 

A.  Well,  I  don't  know.  I  think  we  were  never 
formally  discharged,  never  in  substance— well,  there 
may  be — 

Q.     I  think  possibly  there  was 

A.     I  believe  there  was. 

Q.     Some  proceedings  had  in  July  of  this  3rear? 

A.     We  were,  I  believe,  discharged  from  that. 

Q.     Some  time  in — well,  in  this  summer? 
A.     In  July,  I  believe,  yes. 

'Q.     Now,  do  you  recall  the  circumstances  of  a  set- 
tlement being  arrived  at  in  February,  1912? 

A.     Yes,  sir,  I  was— I  took  part  in  it.    I  negotiated 
the  settlement. 

Q.     And  where  were  the  papers  relating  to  that 
settlement  signed? 

A.     In  Mr.  Logan's  and  my  office. 

Q.     And  were  some  of  those  prepared  in  vour  office 
that  day— during  the  course  of  the  negotiations? 

A.     They  were,  yes. 

Q.     And  who  were  present  when  the  negotiations 
occurred,  and  when  the  papers  were  signed? 
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A.  Yourself  and  Miss  Cronen,  Mr.  Logan  and  my- 
self. 

O.     All  in  the  same  room? 
A.     Yes,  sir. 

Q.     Who  were  there  representing  Miss  Cronen? 
A.     Mr.  Logan  and  myself. 
O.     And  I  was  in  the  midst  of  all  you  alone? 
A.     Yes,  sir. 

Mr.  CLARK:  Probably  the  orderly  way  would  be 
to  have  shown  that  these  papers  were  produced  by 
the  Security  Savings  and  Trust  Company,  but  I  will 
show  that  shortly,  your  Honor. 

'O.  I  call  your  attention  to  a  paper  under  date  of 
February  24,  1912,  addressed  to  the  Security  Savings 
&  Trust  Company,  and  purporting  to  have  been  sign- 
ed by  myself  as  attorney  for  Walter  Baker  Moore, 
and  by  John  H.  Stevenson  as  attorney  for  Mary  E. 
Cronen,  and  I  will  ask  you  whether  or  not  you  signed 
that  paper? 

A.     I  did,  yes  sir. 

0.     And  state  whether  or  not     that     paper     was 
signed  in  your  office  upon  the  24th  day  of  February? 
A.     Tt  was. 

O.     And  in  whose  presence? 

A.  In  the  presence  of  Miss  Cronen,  yourself,  Mr. 
Logan  and  myself. 

Q.  State  whether  or  not  Miss  Cronen  was  fully 
advised  by  you  and  Mr.  Logan  of  the  contents  of  that 
paper? 

A.     As  far  as  I  know,  she  was. 

Q.     She  was  present  during    the    entire    negotia- 
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tions? 

A.     She  was  at  that  trnie. 

Q.     And  you  understood  what  the  paper  contain- 
ed? 

A.     I  did. 

Q.  And  you  were  representing  her  as  her  attor- 
ney? 

A.     Yes,  sir. 

Mr.  CLARK:  I  will  offer  in  evidence  this  original 
paper.  There  is  a  copy  attached  to  the  complaint  as 
Exhibit  A. 

Mr.  NOLAN:  We  would  like  if  they  will  intro- 
duce it.  We  have  no  objection  to  the  introduction  of 
it,  as  long  as  it  is  confined  to  the  purposes  of  this  case 
alone.  I  would  like  to  have  the  court  make  that  or- 
der, that  they  be  for  that  purpose  alone. 

Mr.  CLARK:    We  only  offer  it  for  the  purpose  of 
this  case. 

COURT:    Only  for  evidence  in  this  case. 

Paper  Marked  "Plaintiffs  Exhibit  1". 

Mr.  CLARK:  I  will  introduce  all  these  four  pa- 
pers. I  will  offer  them  and  read  them  all  together, 
as  they  constitute  one  series. 

'Q.  I  also  call  your  attention,  Mr.  Stevenson  to 
what  purports  to  be  a  stipulation  for  a  dismissal  of 
the  law  action  referred  to,  and  purporting  to  be  sign- 
ed by  you  and  by  myself  representing  the  plaintiff 
and  defendant. 

A.     It  is  such  a  stipulation,  and  I  so  signed. 
Q-     Signed  by  you,  and  by  myself? 
A.     Yes. 
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O.     And  when  was  that  signed? 

A.     At  the  same  time,  the  24th  of  February,  this 

year. 

Q.     And  in  the  presence  of  Miss  Cronen? 

A.     Same  parties. 

Q.     Did  you  understand  fully  what  you  were  do- 
ing when  you  signed  the  stipulation? 
A.     I  think  so. 

Q.  And  do  you  know  whether  Mr.  Logan  also  was 
fully  cognizant  of  the  contents  and  character  of  the 
stipulation? 

A.     As  far  as  I  am  advised,  he  was. 
Q.     And  state  whether  or  not  the  matter  of  the 
stipulation  and  its  force  and  effect  was  discussed  in 
the  presence  of  Miss  Cronen? 
A.     I  believe  so. 

Mr.  CLARK:  I  offer  the  stipulation  in  evidence. 
Marked  "Plaintiff's  Exhibit  2". 
•Q.     I  call  your  attention  now  to  another  paper  pur- 
porting to  be  a  release  signed  by  Mary  E.  Cronen, 
witnessed  by  yourself  and  myself. 

A.     That  is  such  a  release,  and  is  signed  by  your- 
self and  myself. 
O.     As  witnesses? 
A.     As  witnesses. 
Q.     And  by  Mary  E.  Cronen? 
A.     Yes,  sir. 

O.     Where  was  that  instrument  signed? 
A.     In  my  office  on  the  24th  of  February,  1912. 
O.     State  whether  or  not  this  instrument  was  read 
to,  or  read  by  Miss  Cronen,  before  she  signed  it? 
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A.     Yes. 

Q.  Do  you  remember  any  incident  in  connection 
with  the  lan^age  used  in  this  release,  which  calls  to 
your  mind  the  fact  that  it  was  fully  discussed  at  the 
time? 

A.  The  only  thing  I  recall  now  is  the  discussion 
of  the  breadth  and  scope  of  the  release,  as  to  whether 
or  not  it  had  the  effect  of  discharging  Walter  Baker 
Moore,  and  his  heirs  alone,  or  whether  it  also  had 
the  effect  of  discharging  his  family— relations. 

Q.     And  that  was  a  discussion  that  arose  in  the 
presence  of  Miss  Cronen  ? 
A.     Yes. 

'Q.     And  before  the  release  was  signed^ 
A.     Yes. 

Q.  And  it  was  the  subject  of  discussion,  was  it  not 
between  Mr.  Logan  and  yourself,  and  Miss  Cronen 
and  myself? 

A.     It  was. 

Q.     With  respect  to  the  scope  of  the  release  ? 
A.     Yes,  sir. 

Q.     After  which  the  release  was  signed? 

A.     That  is  correct. 

Mr.  CLARK:    We  offer  in  evidence  the  release 

Marked  "Plaintiffs  Exhibit  3". 

Q.     I  show  you  another  paper,  and  ask  you  wheth- 
er or  not  that  was  produced  at  the  time  of  the  settle- 
ment, and  made  a  part  of  the  papers  that  were  to  be 
deposited  in  escrow? 
A.     It  was. 
Q.     Do  you  remember  by  whom  it  was  produced? 
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A.     By  you. 

'Q.  Do  you  remember  whether  or  not  we  had  taken 
two  or  three  weeks  to  get  that  in  just  the  form  that 
would  be  satisfactory  to  Miss  Cronen  ? 

A.     Some  considerable  time,  I  recall. 

Q.  And  do  you  recall  the  form  which  you  finally 
sent  over  was  the  form  that  was  finally  adopted  and 

signed? 

A.  I  believe  this  is  substantially,  if  not  exactly, 
the  form  that  I  sent  over. 

Mr.  CLARK:     The  paper  last  referred  to  by  the 
witness  is  offered  in  evidence. 
Marked  "Plaintiffs  Exhibit  4". 
Q.     I  note  on  this  paper,  following  the  signature  of 
Walter  Baker  Moore,  is  this  "I  hereby  certify  that  the 
above  signature  is  that  of  Walter  Baker  Moore",  dat- 
ed February  24,  1912,  and  signed  by  me.    Do  you  re- 
member how,  in  the  course  of  the  negotiations  there, 
I  came  to  put  that  certificate  on  ? 
A.     I  think  there  was  a  request. 
Q.     Do  you  remember  who  made  the  request  ? 
A.     I  believe  Miss  Cronen  mentioned  it,  and  T  be- 
lieve I  asked  you  to  certify  it.    You  certified— verified 
the  signature. 

Q.  In  other  words,  you  were  taking — in  the  course 
of  that  settlement,  you  weren't  taking  chances  as  to 
whether  or  not  that  was  Walter  Baker  Moore's  sig- 
nature? 

A.     I  tb'nk  we  wanted  it  verified. 
Q.     And  you  were  extremely  careful,  were  you  not, 
in  all  the  details  of  the  negotiation? 
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A.     We  tried  to  be. 

Air.   CLARK:     I  will  read  these  papers   to  your 
Honor  now,  so  as  to  get  the  sequence. 

"Portland,  Ore,  Feb.  24th,  1912. 
Security  Savings  and  Trust  Company 

City. 
Gentlemen: 

There  is  this  day  deposited  with  you  the  following 
papers : 

(1)  Stipulation  for  dismissal  of  the  case  of  Mary 
E.  Cronen  v.  Walter  Baker  Moore,  now  pending  in 
the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Oregon. 

(2)  Release  and  discharge  of  Walter  Baker  Moore 
of  all  claims  and  demands  of  whatsoever  nature  sio-n- 
ed  by  Mary  E.  Cronen.  '     "^ 

(3)  Statement  signed  by  Walter  Baker  Moore 
certifying,  among  other  things,  of  the  high  moral 
character  of  Miss  Cronen. 

Settlement  of  all  matters  and  things  between  these 
parties  has  been  agreed  upon,  and  the  sum  of  Three 
Thousand  Dollars  has  been  paid.  An  additional  Three 
Thousand  Dollars  is  to  be  paid  within  ninetv  days 
trom  this  date.     Upon  the  payment  of  such  sum  to 
you,  to  be  paid  to  John  H.  Stevenson,  Attornev,  or  to 
his  order,  you  are  to  deliver  to  A.  E.  Clark,  AUornev 
for  Walter  Baker  Moore,  the  stipulation  and  the  re- 
lease above  mentioned,  and  3.0U  are  to  deliver  to  [ohn 
H.  Stevenson,  attorney  for  Miss  Cronen,  the  state- 
ment above  mentioned,    signed     by    Walter    Baker 
Moore. 
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In  the  event  said  sum  of  Three  Thousand  Dollars 
is  not  paid  within  the  ninety  days  aforesaid,  the  es- 
crow shall  terminate,  and  the  said  stipulation  and  the 
said  release  shall  be  delivered  to  John  H.  Stevenson, 
and  the  said  statement  to  A.  E.  Clark. 
Yours  truly, 

A.  E.  Clark, 
Atty.  for  Walter  Baker  Moore. 
John  H.  Stevenson, 
Atty.  for  Mary  E.  Cronen." 

Plaintiff's  Exhibit  2. 

"In  the  District  Court  of  the  United  States  for  the 

District  of  Oregon. 

MARY  E.  CRONEN,  . 

Plamtiff, 

vs. 

WALTER  BAKER  MOORE, 

Defendant. 

It  is  hereby  stipulated  and  agreed  by  and  between 
the  parties  to  this  action,  through  their  respective  at- 
torneys, that  all  matters  and  things  involved  in  said 
action  have  been  fully  settled  and  adjusted,  and  the 
said  action  may  be,  and  the  same  is  hereby  dismissed 
upon  the  merits,  and  judgment  may  be  entered  ac- 
cordingly,  but   without    costs    or    disbursements    to 

either  party. 

John  H.  Stevenson, 

Attorney  for  Plaintiff. 

Dated  February  24,  1912. 

A.  E.  Clark, 
Attorney  for  Defendant." 


IV alter  Baker  Moore  51 

Plaintiffs  Exhibit  3. 
"For  and  in  consideration  of  the  sum  of  Six  Thou- 
sand Dollars   ($6,000),  in  hand     paid,     the     receipt 
whereof  is  hereby  ackuowledg-ed,     the     undersigned 
Mary  E.   Cronen  does  hereby  release,  acknowledge 
satisfaction  of,  and  acquit  and  discharge  Walter  Bak- 
er Moore,  and  his  heirs,  personal  representatives  and 
assigns  of  all  claims  and  demands  whatsoever,  for 
causes  of  damages  or  otherwise  arising  out  of,  or  in 
anyways  connected  with  the  cause  of  action  set  forth 
in  a  certain  complaint,  wherein  the  undersigned  is 
plaintiff,  and  the  said  Walter  Baker  Moore  is  defen- 
dant, pending  in   the  District   Court  of  the  United 
States  for  the  District  of  Oregon. 

And  the  undersigned  does  also  release,  discharge, 
acknowledge  satisfaction  of,  and  acquit  the  said  Wal- 
ter Baker  Moore,  and  his  heirs  and  personal  repre- 
sentatives of  any  and  all  claims  and  demands  of  what- 
soever nature  and  however  arising  or  accruing,  or  to 
arise  or  accrue  by  reason  of  any  matter,  thing,  or 
transaction  whatsoever,  from  the  beginning  of  the 
world  until  the  present  time. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  seal  this  24th  day  of  February,  1912. 

Mary  E.  Cronen.    [Seal.] 
Witnesses: 

A.  E.  Clark. 

John  H.  Stevenson." 

Q.     There  isn't  any  question     about     that     being 
Mary  E.  Cronen,  is  there?  ^ 
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A.     I  think  not. 

'Q.     Didn't  she  sign  in  your  presence  on  that  day? 
A.     It  is.  I  witnessed  it. 
Q.     You  witnessed  it. 
Mr.  CLARK:    The  next  paper  is  entitled 
In  the  Circuit  Court  of  the  United  States  for  the 
District  of  Oregon. 

MARY  E.  CRONEN,  . 

Planitiff, 

vs. 

WALTER  BAKER  MOORE, 

Defendant. 

WHEREAS,  there  is  now  pending  in  the  above 
entitled  court  an  action  by  Mary  E.  Cronen  against 
the  undersigned,  to  recover  damages  for  breach  of  a 
marriage  contract,  and, 

WHEREAS,  the  measure  of  damages  in  said  action 
has  been  determined  and  adjusted,  Therefore,  this 
declaration  is  by  me  made  voluntarily: 

That  at  one  time  an  engagement  of  marriage  ex- 
isted between  us,  and  the  same  was  broken  by  me 
for  reasons  wholly  personal  to  myself,  and  for  causes 
in  no  wise  imputing  fault  or  unworthiness  to  Miss 
Cronen.  That  Miss  Cronen  is  a  woman  of  high  and  un- 
impeachable moral  character,  and  of  my  own  knowl- 
edge 1  am  prepared  to  say  that  any  statements  or  in- 
timations to  the  contrary  are  unfounded  and  untrue. 

Walter  Baker  Moore. 
I  certify  that  the  above  signature  is  that  of  Walter 

Baker  Moore.  a    r^   r-i     i 

A.  E.  Clark. 

Dated  February  24,  1912." 
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Q.     T  will  ask  you  if  this  is  the  stipulation  ? 
A.     It  is. 

Q.     Plaintiff's  Exhibit  2  is  the  stipulation  referred 
to  in  these  instructions  to  the  escrow? 
A.     It  is. 

Q.  "Release  and  discharge  Walter  Baker  Moore 
of  all  claims,  and  demands  of  whatsoever  nature, 
sig-ned  by  Mary  E.  Cronen."  I  will  ask  you  if  Exhibit 
3  is  the  release  referred  to  in  these  instructions? 

A.     It  is. 

Q.  "Statement  signed  by  Walter  Baker  Moore, 
certifying-  among  other  things  of  the  high  moral  char- 
acter of  Miss  Cronen."  I  will  ask  you  whether  or  not 
Exhibit  4  is  the  statement  referred  to  in  the  instruc- 
tions? 

A.     It  is. 

Q.  Now,  Mr.  Stevenson,  after  these  papers  had 
been  agreed  upon  and  signed,  what  was  done  with 
them  that  day? 

A.  They  were  left  with  me  until  the  followino- 
day. 

'Q.     What  for? 

A.  Until  you  could  make  arrangements  to  deposit 
the  money  in  escrow,  to  pay  over  the— 

Q.     First  three  thousand  dollars  ? 

A.     (Continuing)     First  three  thousand  dollars. 

Q.  I  didn't  have  the  $3,000  with  me  at  that  time 
Do  you  remember  how  I  happened  to  go  over  to  your 
office  that  day  in  connection  with  this  matter? 

A.  I  think  I  asked  you  to  come  over,  as  I  recall 
now. 
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Q.     The  amount  of  the  settlement  had  been  a  sub- 
ject of  considerable  negotiation,  had  it  not? 

A.     Yes. 

Q.     For  a  long  time.    Is  it  not  a  fact  that  your  of- 
fice insisted  on  having  a  minimum  of  $7500? 
A.     Why,  I  don't  recall  the  minimum. 
Q.     You  started  with  something  considerably  big- 
ger than  that,  some  thirty  or  forty  thousand,  but  you 
eventually  got  down  to  what  you  declared  to  be  an 
irreducible  minimum  of  $7500.     Do  you  recall  that? 
A.     T  don't  recall  the  irreducible  minimum,  or  we 
would  probably  have  adhered  to  it. 

O.  Well,  I  understand ;  but  reduced  to  a  minimum, 
and  I  got  up  to  $5,000,  and  there  we  hung  until  in 
February,  1912.    Do  you  remember  that? 

A.     T  don't  recall,  Mr.  Clark,  the  exact  time  when 
we  reached  the  $6,000  stage,  but  it  was  some  little 
time  before  the  papers  were  signed. 
■Q.     More  than  two  or  three  weeks? 
A.     Well,  it  was  probably  two  or  three  weeks. 
Q.     Probably  two  or  three  weeks? 
A.     Somewhere  along  there. 

O.     Then  the  question  arose  as  to  the  form  of  this 
retraction  of  Walter  Baker  Moore? 
A.     Yes. 

O.  And  I  drew  that,  and  you  sent  it  back  to  me 
with  these  lead  pencil  notations,  and  was  finally  sign- 
ed in  the  exact  form  as  corrected  by  you. 

A.     That  is  not  the  form  that  was  finally  adopted, 
p.     That  is  the  form  that  was  finally  signed? 
A.     No. 
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Q.     Isn't  it? 
A.     No. 

Q.  Are  those  your  lead  pencil  corrections? 
A.  These  are,  yes,  but  this  is  not  the  form  that 
was  finally  signed.  For  instance,  the  matter  here  re- 
ferring to  the  measure  of  damages,  if  I  recall,  is  not 
in  the  certificate  as  signed,  and  the  matter  referring 
to  the  above  entitled  court. 

'Q.  Now,  let's  read  them,  and  see  if  the  one  you 
sent  back  to  me  as  corrected,  isn't  the  one  as  finally 
signed:  "Whereas,  as  there  is  now  pending  in  the 
above  entitled  court,  an  action  by  Mary  E.  Cronen, 
against  the  undersigned  to  recover  damages  for 
breach  of  a  marriage  contract,  and  whereas,  the  meas- 
ure of  damages  in  said  action  has  been  determined  and 
adjusted — " 

A.     I  guess  you  are  right. 

Q.  (Continuing)  "Therefore,  this  declaration  is 
by  me  made  voluntarily."  As  a  matter  of  fact,  Mr 
Stevenson,  I  took  the  form  you  sent,  and  took  it  down 
and  had  it  signed. 

A.     I  know,  but  I  had  forgotten  that  was  the  form. 
Q.     You  remember  a  good  deal  of  discussion  be- 
tween you  and  your  client,  and  you  and  me  as  to 
the  form? 

A.     Yes,  a  great  deal. 

Q.  And  I  finally  adopted  with  great  reluctance  the 
form  you  and  your  client  agreed  upon? 

A.  I  remember,  but  I  had  forgotten  that  was  the 
form.    I  see  now  it  is. 

Q.     When  these  papers  were  all  signed,  includino- 
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this  certificate  of  Mr.  Moore,  I  left  them  all  with 

you  ? 

A.     Yes,  sir. 

O.     Until  such  time  as  the  $3,000  was  paid— the 

first  $3,000? 
A.     Yes,  sir. 
Q.     Do  you  remember  why  they  were  left  with 

you  that  day? 

A.  Well,  I  presume  they  were  left  with  me  until 
such  time  as  you  could  pay  the  initial  $3,000. 

'Q.  Yes,  but  my  paper  and  yours  were  all  left  in 
your  custody? 

A.     Yes,  all. 

O.  Do  you  remember  Miss  Cronen  saying  she 
rather  have  all  the  papers  remain  with  her  attorney 
until  the  $3,000  was  paid? 

A.     I  don't  recall  that. 

Q.     Anyway,  they  were  left  there? 

A.     They  were  left  there,  that  is  true. 

Q.  A  day  or  two  later,  do  you  recall  my  telephon- 
ing you  to  meet  me  at  the  Security  Savings  and  Trust, 
and  I  would  pay  the  $3,000? 

A.     The  next  day. 

O.     The  next  day,  and  to  bring  the  papers  with 

you? 

A.     Yes,  sir. 

Q.     What  papers  did  you  bring  with  you? 

A.     All  the  papers  that  are  in  escrow. 

Q.  State  whether  or  not  there  was  at  that  time 
deposited  in  escrow  with  the  Security  Savings  and 
Trust  Company  the  papers  introduced  in  evidence. 
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A.     They  were  deposited. 

'Q.     You  were  there  at  the  time? 

A.     Yes,  sir. 

Q.     Did  I  pay  you  for  Miss  Cronen  the  sum  of  $3,- 
000  on  that  day? 
A.     Yes,  sir. 

Q.     And  that  was  taken  and  received,  and  account- 
ed for  to  Miss  Cronen  ? 
A.     Yes,  sir. 

Q.     And  that  has  been  kept,  has  it  not,  as  far  as 
you  know? 

A.     As  far  as  I  know  anything  about. 
Q.     As  far  as  you  know,  no  part  of  it  has  ever  been 
returned,  or  offered  to  have  been  returned? 
A.     Not  as  far  as  I  know. 

Q.     It  was  paid  over  to,  and  accounted  for,  to  Miss 
Cronen  ? 

A.     It  was, 

Q.  Now,  I  will  ask  you  again  if,  as  far  as  you  are 
concerned,  you  had  a  full  and  complete  understand- 
ing of  the  contents  and  nature  of  the  papers  which 
were  signed  upon  the  day  of  the  settlement? 

A.     I  did  have. 

Q.     And  understood  exactly  what  was  going  on  ? 
A.     Yes,  sir. 

Q-  And  state  whether  or  not  during  the  entire 
discussion  of  the  case,  and  in  the  discussion  of  all 
these  papers.  Miss  Cronen  was  present  in  the  room? 

A.     She  was. 

Q.  And  state  whether  or  not  Mr.  Logan,  your  as- 
socmte.  was  present  a  good  share  of  the  time,  and  par- 
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ticipated  in  the  discussion  and  in  the  council  with  re- 
spect to  the  character  of  these  papers? 

A.  I  was  all  the  time;  Mr.  Logan  was  there  the 
greater  part  of  the  time. 

O.  Were  you  advised  that  Miss  Cronen  had  served 
upon  the  Security  Savings  and  Trust  Company,  about 
April  4th,  of  this  year,  a  notice  stating  that  she  would 
not  be  longer  bound  by  the  escrow  agreement? 

A.  I  heard  it,  yes,  sir.  I  heard  it,  I  think,  from 
you,  and  I  think  Miss  Cronen  also  told  me. 

O.  Were  you  advised  of  the  fact  before  the  no- 
tice was  served? 

A.     No,  I  was  not. 

O.     Do  you  know  who  prepared  the  notice? 

A.     I  do  not. 

O.     Your  office  did  not? 

A.     It  did  not. 

Q.  Did  your  office  advise  that  the  notice  should 
be  given? 

A.     No.     I  did  not.     I  don't  think  Mr.  Logan  did. 

O.     You  never  heard? 

A.     No. 

Q.  Was  your  office  advised,  or  were  you,  as  Miss 
Cronen's  attorney  advised,  before  the  expiration  of 
the  90  days  fixed  in  the  escrow  agreement,  that  the 
additional  sum  of  $3,000  had  been  paid  into  the  bank? 

A.  Yes,  I  believe  you  advised  me  that  you  had 
paid  it,  or  were  ready  to  pay  it.  I  think  you  told  me 
you  had  paid  it. 

O.     Yes. 

A.     Or  were  going  to  pay  it.     I  don't  remember 
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you  told  me  you  had  paid  it.  I  know  you  told  me 
you  were  prepared  to  pay  it  at  some  stage,  I  think 
within  90  days. 

Q.     You  remember  I  phoned  you,  and  sent  you 
written  notice? 
A.     Yes. 

Q.  And  that  written  notice  advised  I  had  actually 
paid  it  in  about  the  8th  of  May  ? 

A.     Yes,  I  recall  it  now.     You  did  send  the  notice. 

Q.  And  requested  that  the  settlement  be  carried 
out  by  the  delivery  of  the  papers  to  the  respective  par- 
ties? 

A.     Yes,  sir. 

'Q.  And  why  was  that  not  done?  I  requested  you, 
did  I  not,  to  authorize  the  Security  Savings  and  Trust 
Company,  in  behalf  of  Miss  Cronen,  to  release  or  to 
deliver  the  papers  that  were  coming  to  us? 

A.     Yes,  sir,  you  did. 

Q.     And  why  was  not  that  done? 

A.     Miss  Cronen  objected  to  it. 

Q.     You  consulted  with  her,  and— 

A.     Yes. 

Q.     (Continuing)     Requested    her    to    accede    to 
that. 

A.     We  advised  with  her  as  to  the  expediency  of  it 
several  times. 

Q.  At  the  same  time  that  these  papers  were  sign- 
ed-this,  perhaps,  has  not  a  direct  bearing  upon  the 
case,  your  Honor,  except  that  it  is  raised  in  their  an- 
swer-there were  some  papers  signed  with  respect  to 
Frank  A.  Moore  at  the  same  time,  and  inasmuch  as 
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some  question,  or  it  is  suggested  in  their  answer  in 
the  suit  in  equity  of  a  similar  nature,  brought  by 
Frank,  and  also  in  this  case,  that  one  of  the  wrongs 
we  perpetrated  upon  Miss  Cronen  at  this  time  was  to 
induce  her  to  sign  a  release  which  purports  to  release 
Walter,  or  which  she  understood  only  released  Wal- 
ter, but  by  adding  the  words  "heirs,  representatives 
and  assigns,"  that  we  now  claim  it  also  releases 
Frank,  and  everybody  else  connected  with  the  Moore 
family.  They  allege  that  affirmatively,  as  well  as  the 
wrongs  that  Mr.  Logan,  Mr.  Stevenson  and  myself 
perpetrated. 

Q.     Were  there  some  other  papers  signed  at  that 

time,  Mr.  Stevenson? 

A.     There  were,  yes,  sir. 

'Q.  I  show  you  a  paper  purporting  to  be  signed  by 
you  as  attorney  for  Mary  E.  Cronen  and  myself,  as 
attorney  for  Walter  Baker  Moore. 

A.     Yes,  sir,  that  is  the  stipulation. 

Q.     Was  that  signed  by  you? 

A.  Signed  at  the  same  time  by  myself  and  your- 
self. 

O.  And  then  the  next  paper  attached  to  it  is  what 
purports  to  be  a  release  signed  by  Mary  E.  Cronen? 

A.     Yes,  sir. 

'O.     And  was  that  signed  by  her  at  that  time? 

A.     It  was,  yes,  sir. 

O.     Where  were  those  papers  prepared? 

A.     They  were  prepared  in  our  office. 

O.     Do  you  remember  where  they  were  dictated? 

A.     In  my  room,  I  believe. 
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Q.     And  while  Miss  Cronen  was  seated  by  the  ta- 
ble? 

A.     Yes,  she  was  present. 

'Q.     And  you  were  seated  on  one  side  of  the  table  ^ 
A.     Yes. 

Q.     Dictated  to  the  stenographer  in  your  office? 
A.     Yes,  sir. 

Q.     And  dictated  after  the  scope  and  character  of 
the  papers  had  been  discussed? 
A.     Yes,  sir;  yes,  sir. 

Mr.   CLARK:     I  offer  these  papers  in   evidence 
Copies  of  these  papers,  Mr.  Nolan,  are  attached  to 
the  answer  and  complaint.     I  offer  in  evidence  the 
stipulation  referred  to,  signed  by  Mr.  Stevenson  and 
Myself,  and  the  release  signed  by  Mary  E.  Cronen. 
Stipulation  marked  "Plaintiff's   Exhibit  5". 
Release  marked  "Plaintiff's  Exhibit  6". 
Stipulation  read  as  follows: 

''It  is  hereby  stipulated  and  agreed  as  follows: 
That  a  release  and  acquittance,  a  dupHcate  orig- 
inal of  which  is  hereto  attached,  and  signed  by  Miss 
Mary  E.  Cronen  is  deposited  in  escrow  with  the  Se- 
curity Savings  &  Trust  Company,  of  Portland,  Ore- 
gon.    Upon  the  delivery  to  the  said  Security  Savings 
&  Trust  Company  of  a  written  statement  signed  by 
iM-ank  Allan  Moore  and  Margaret  Gleason  Moore   in 
the  following  form,  for  delivery  to  John  H.  Steven- 
son or  John  F.  Logan,  attorneys  for  Miss  Mary  E 
Cronen,  or  their  order,  the  said  release  aforesaid  shall 
be  released  from  the  escrow  and  delivered  to  A    E 
Clark,   or  his  order;    said   statement    to    be  signed 


(52  Mary  E.  Croncn  vs. 

to  1)6  in  this  form: 

"We,  the  undersigned,  have  known  Miss 
Mary  E.  Cronen  well  and  intimately  for 
many  years,  and  to  our  own  knowledge  she 
is  a  gentlewoman  of  a  high  standard  of  mor- 
al character." 
The  said  instrument  is  to  be  dated  and  witnessed 
when  signed. 

There  is  deposited  at  this  time  in  escrow  a  stipula- 
tion, release  and  a  statement  signed  by  Walter  Baker 
Moore  to  be  delivered  to  respective  parties  in  accord- 
ance with  instructions  to  the  Security  Savings  & 
Trust  Company,  upon  the  payment  of  the  sum  of 
Three  Thousand  ($3,000.00)  Dollars. 

The  release  herein  referred  to  is  to  be  delivered  to 
A.  E.  Clark,  and  the  written  statement  aforesaid  to 
the  aforesaid  attorneys  for  Mary  E.  Cronen  when 
said  sum  of  $3,000  is  paid,  and  upon  failure  to  make 
such  payment  as  provided  for  in  the  instructions  to 
the  escrow  agent,  the  release  is  to  be  surrendered  to 
said  attorneys  for  Mary  E.  Cronen,  and  the  statement 
to  the  said  A.  E.  Clark. 

Dated  at  Portland,  Oregon,  this  24th  day  of  Feb- 
ruary, 1912. 

John  H.  Stevenson 
of  Attorneys  for  Mary  E.  Cronen. 
A.  E.  Clark, 
Attorneys  for  Walter  Baker  Moore. 
Mr.  CLARK:     The  Court  will  observe    that    the 
statement  which  was  to  be  signed  by  Frank  Allan 
Moore  and  Margaret  dleason  Moore  was  not  dcpos- 
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ited  in  escrow  at  that  time,  but  it  says  ''upon  the  de- 
livery to  the  said  Security  Savings  and  Trust  Com- 
pany", I  was  to  prepare  that  letter  and  all  the  papers 
were  to  be  delivered  together. 
This  is  the  release: 

"For  and  in  consideration  of  the  sum  of  $1.00  and 
otlier  valuable  consideration  in  hand  this  day  paid, 
the  receipt  whereof  is  hereby  acknowledged,  the  un- 
dersigned does  hereby  release,  acquit  and  acknowl- 
edge satisfaction  of  all  claims  and  demands  of  whatso- 
ever nature  however  arising,  which  she  mav  have 
against  Frank  Allan  Moore,  Margaret  Gleason  Moore 
and  Miles  C.  Moore,  or  either  of  them,  from  the  begin- 
ning of  the  world  up  to  the  present  time 

IN  TESTIMONY  WHEREOF,  I  have  hereunto 
set  my  hand  and  seal  on  this  the  24th  day  of  Febru- 
ary, A.  D.  1912. 

Mary  E.  Cronen    [SEAL]" 
Q.     Both  of  these  papers,  I  understand,  were  pre- 
pared that  day,  during  the  course  of  the  discussion  in 
your  office,  and  by  your  stenographer? 
A.     Yes,  sir. 

Q.     And  sie-ned  at  the  same  time? 
^v-     Yes,  sir. 

Q.  Now,  do  you  remember  how  the  discussion  of 
gettmg  the  so-called  retraction  from  Frank  Moore 
and  his  wife  came  up? 

A.     I  think  it  was  brought  up  by  Miss  Cronen 
Q.     That  day? 
A.     Yes. 

'Q.     We  had  never  discussed  that  between  us  be- 
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fore,  had  we? 

A.     Yes,  it  had  been  discussed. 
Q.     I  mean  with  me. 
A.     I  think  I  had  mentioned  it  to  you. 
Q.     Well,  did  you  ever — you  remember  the  forms 
that  you  had  submitted  from  time  to  time. 

A.  I  don't  think  that— the  forms  which  I  had  al- 
ways submitted  at  Miss  Cronen's  instance,  was  a  form 
in  which  it  was  stated  that  the  engagement  between 
Miss  Cronen  and  Walter  Baker  Moore  had  been  brok- 
en off  by  reasons  personal  to  himself  and  his  family, 
and  the  phrase  "my  family"  was  objected  to,  as  I  un- 
derstand, by  Miss  Cronen.  That  was  the  reason  that 
that  did  not  go  into  this,  but  Miss  Cronen  was  always 
very  insistent  that  there  should  be  some  certificate 
from  the  family.  How  clearly  you  understood  that, 
I  am  not  prepared  to  say. 

Q.  But  I  mean  the  form  you  had  prepared  and 
submitted  to  me  from  time  to  time  related  solely  to 
Walter  Baker  Moore? 

A.     Except  the  words  "my  family". 
O.     I  mean  the  certificate  to  be  signed  by  Walter 
Baker  Moore. 

A.  Yes,  I  had  submitted  to  you,  T  think,  no  cer- 
tificate applying  to  heirs  or  family. 

Q.     And  the  certificate  I  produced  that  day,  when 
vou  invited  me  over  to  a  settlement,  was  a  certificate 
you  had  prepared  in  regard  to  Walter  Baker  Moore. 
A.     That  is  correct. 

Q.  And  when  we  got  there.  Miss  Cronen  suggest- 
ed a  certificate  from  some  other  members  of  the  fam- 


Walter  Bakat'  Moore  65 

ily.    Do  you  recall  I  said,  "Very  well,  if  you  want  that, 
you  will  have  to  sign  a  release  of  those  people"? 
A.     Yes. 

'Q.  And  it  was  upon  that  understanding  that  this 
stipulation  was  drawn  up,  and  she  signed  the  release 
which  was  to  go  in  escrow  with  the  bank,  and  I  was 
to  procure  from  Frank  Moore  and  his  wife  a  certifi- 
cate in  the  form  which  is  set  forth  in  this  stipulation  ? 
A.     That  is  correct. 

Q.     Now,  do  you  recall  who  got  up  the  wording  of 
the  form  in  that  certificate? 
A.     No,  I  don't  accurateh^ 
Q.     It  was  gotten  up  that  day,  was  it? 
A.     It  was  gotten  up  among  us,  I  presume.    I  think 
you  dictated  the  form,  Mr.  Clark,  to  tflie  stenographer. 
Q.     Now,  just  to  refresh  your  memory:   Don't  you 
remember  that  somebody  suggested  the  use  of  the 
words  "gentle  woman  of  a  high  standard  of  moral 
character"? 

A.     Miss  Cronen  wanted  that. 
Q.     Miss  Cronen  wanted  that  phraseology? 
A.     She  wanted  the  use  of  the  word  ''gentlewo- 
man". 

Q.     And  it  was  put  in  at  her  request? 
A.     It  was.    It  was  put  in,  undoubtedly,  at  her  re- 
quest. 

Q.  And  do  yon  remember  that  Mr.  Logan,  with 
his  usual  desire  for  accuracy,  went  and  looked  that  up 
to  see  what  it  meant,  or  at  least  got  a  book  and  told 
us  exactly  the  meaning  of  that  word  "gentlewoman"? 

A.     I  don't  recall. 
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'Q.  And  the  meaning  of  the  phrase  met  with  the 
approval  of  the  assembly,  and  we  put  it  in? 

A.     Yes,  were  all  satisfied. 

0.  Anyway,  the  particular  wording  of  this  cer- 
tificate was  approved  by  Miss  Cronen? 

A.     It  was  approved. 

Q.     And  a  part  of  it  was  selected  by  her? 

A.     That  is  true. 

0.  And  when  that  was  all  done,  the  papers  were 
signed,  or  you  signed.  Did  you  understand,  Mr. 
Stevenson,  what  you  were  doing,  and  the  contents  of 
this  paper  when  you  signed  it? 

A.     I  did. 

Q.  And  was  it  signed  in  the  presence  of  Miss  Cro- 
nen? 

A.     It  was. 

Q.       Was  she  advised  of  its  contents? 

A.     She  was. 

Q.  And  did  you  know  what  this  release  was  be- 
fore it  was  signed? 

A.     I  did. 

^Q.  Was  it  not  dictated  to  your  stenographer  in 
the  presence  and  hearing  of  Miss  Cronen? 

A.     Jt  was. 

Q.  And  did  she  know — do  you  know  whether  she 
knew  the  character  of  it? 

A.     Oh,  I  think  she  did. 

Q.     How  old  a  woman — is  Aliss  Cronen  a  mature 


woman  ? 


A.     Yes. 


Walter  Baker  Moore  67 

Q.     What  has  been  her  business  or  profession  in 
life? 

A.     Professional  nurse. 

Q.     For  how  many  years,  do  you  know? 

A.     I  do  not. 

Q.  And  she  is  a  keen,  bright,  shrewd  woman,  is 
she  not? 

A.     She  is.    She  is  a  bright  woman. 

Q.  From  your  professional  relations  in  this  case, 
are  you  prepared  to  say  she  usually  understands  ex- 
actly what  she  is  about  ? 

A.     I  think  so. 

Q.  Now,  was  this  stipulation  and  this  release  de- 
posited in  escrow  at  the  same  time  as  the  other  pa- 
pers? 

A.     It  was. 

Cross  Examination. 
Questions  by  Mr.  NOLAN: 

Mr.  Stevenson,  what  time  of  day  was  it  that  Miss 
Cronen  came  to  your  office  on  the  24th  of  February? 

A.     The  first  time  that  day? 

Q.     Yes. 

A.  I  don't— if  the  first  time  she  came  that  day 
was  when  this  case  was  adjusted,  it  was  some  time  in 
the  afternoon;  whether  she  was  there  earlier  that  day, 
I  do  not  know;  don't  recall.  She  may  have  been  there 
in  the  morning,  I  don't  know;  don't  remember  now. 

Q.  Is  that  the  time  that  she  met  with  you  and 
Mr.  Logan  and  Mr.  Clark  to  prepare  these  papers^ 

A.     Pardon? 
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O.  Ts  that  the  time  she  met  with  you  to  prepare 
these  papers? 

A.     Yes,  sir. 

Q.  All  these  transactions  took  place  at  that  time, 
at  that  one  meeting? 

A.     As  far  as  the  preparing  was  concerned,  yes. 

Q.  As  far  as  the  drawing  of  the  papers,  and  the 
execution  of  them,  it  was  all  done  at  one  sitting? 

A.     Yes,  sir. 

■Q.     And  how  long  did  that  take ? 

A.     Why,  I  should  say  an  hour  and  a  half,  prol)- 

ably. 

Q.     Now,  which  of  these  particular  exhibits  were 

prepared  at  that  time? 

A.  Well,  all  of  the  papers  relating  to  Frank  Allen 
and  Margaret  Gleason  Moore  were  prepared  at  that 

time. 

O.     That  is  the  stipulation  in  regard  to  the  Frank 

Moore — 

A.     Yes. 

Q.  (Continuing)  Vindication,  and  the  release 
from  Mary  E.  Cronen.     Ts  that  mentioned  in  there? 

A.     You  mean  the  last  that  I  have  reference  to? 

Q.     Yes. 

A.     Yes,  they  were  prepared  at  that  time. 

O.     And  also  one  from  Miles  C.  Moore? 

A.     No,  there  were  none  from  Miles  C.  Moore. 

0.  That  wasn't  prepared  at  that  time.  There  was 
none  prepared  for  him  to  sign  at  that  time? 

A.     No,  there  was  not,  no,  sir. 

■p.     Where  was  this — was  this  stii)ulation  that  you 
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entered  into  for  the  Walter  Baker  Moore  case  pre- 
pared at  that  time? 

A.     No;  that  was   brought   to  the  office  by  Mr 
Clark. 

Q.     Was  prepared  by  Mr.  Clark  ? 

A.     Prepared  by  Mr.  Clark  and  brought  to  the  of- 
fice. 

Q.  When  was  that  prepared? 

A.  I  don't  know.    I  presume  Mr.  Clark 

Q.  Was  it  before  or  after  this  meeting  in  the  of- 
fice? 

A.     It  was  before. 
Q.     It  was  before? 
A.     Yes,  sir. 

Q.     Now,  that  is  the  stipulation  which  you  entered 
into  for  the  dismissal  of  the  case? 
A.     Yes. 

Q.     Mr.  Clark  brought  it  with  him  that  day    did 
he? 

A.     Yes,  sir;  that  is  my  best  recollection. 
'Q.     When  was  this  escrow  agreement  to  the  bank 
prepared  ? 

A.     He  brought  that  with  him  also. 
Q.     That  was  brought  with  him,  and  what  other 
papers  did  he  bring  with  him? 

A.     He  brought  with  him  the  release  of  Miss  Cro- 
nen,  release  of  Walter  Baker  Moore. 
Q.     And  the  escrow  agreement? 
A.     And  the  escrow  agreement. 
Q.     Are  those  the  only  two  papers  he  brought  ? 
A.     Well,  he  brought  the  escrow  agreement,  the 
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release — 

Q.     And  the  stipulation  ? 

A.     (Continuing)   And  the  stipulation. 

Q.  Mr.  Clark  had  those  prepared  when  he  came 
over  that  day? 

A.     Yes,  sir. 

0.  Then  the  only  papers  prepared  in  your  office 
at  that  time  were  the  releases  to  be  signed  by  Frank 
Allan  Moore  and  his  wife? 

A.     Yes,  the  stipulation. 

•Q.  And  the  agreement,  or  release  signed  by  Mary 
E.  Cronen — where  was  that  prepared? 

A.     You  mean  of  Frank  Allan  and  Margaret  Glea- 

son  Moore? 

Q.     No.    The  release  which  Miss  Cronen  executed. 

Where  was  that  prepared? 

A.     To  Frank  Allan  Moore  and  his  wife? 

Q.     No. 

A.     You  mean  the  release  of  Walter  Baker  Moore? 

Q.     Yes. 

A.     That  was  prepared  by  Mr.  Clark. 

Q.     That  was  prepared  by  Mr.  Clark? 

A.     And  brought  to  the  office,  yes,  sir. 

Q.     When  was  the  form  of  that  agreed  upon  ? 

A.  Well,  the  form  was  finally  agreed  upon  at  the 
meeting  that  day,  in  Mr.  Logan  and  my  office. 

Q.  But  prior  to  that  time — well,  who  prepared 
that  release?    Did  you  prepare  it? 

A.     No,  Mr.  Clark,  I  assume  did.     He  brought  it 

with  him. 

().     In  vour  talk  to  that  time,  it  was  to  be  an  affi- 
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davit,  was  it  not? 
A.     Beg  pardon? 

'Q.     In  your  talk  to  that  time,  it  was  to  be  an  affi- 
davit, was  it  not? 
A.     Or  release. 

Q.     Ves ;  in  the  form  of  an  affidavit? 
A.     No. 

Q.  What  was  the  reason  of  putting  that  endorse- 
ment on  the  bottom  of  it? 

A.  Are  you  talking— I  am  talking  about  the  re- 
lease, and  you  are  talking  about  the  certificate  of 
good  character,  I  think. 

Q.  Let's  get  back  to  the  release.  I  am  talking 
now  about  the  release  of  Walter  Baker  Moore,  the 
one  he  executed. 

A.     That  was  not  a  release,  but  a  certificate  of 
good  character.    That  is  what  you  have  reference  to^ 
Q.     Yes. 

A.     I  misunderstood  what  you  referred  to. 
Q.     It  was  agreed  to  be  in  the  form  of  an  affidavit, 
wasn't  it,  before  this? 

A.  Well,  I  never  understood  it  was  to  be  an  affi- 
davit. We  always  referred  to  it  in  our  negotiations 
as  a  declaration;  declaration  of  Miss  Cronen's  good 
character.  That  is  the  way  I  styled  it  in  speaking  of 
It  to  Mr.  Clark,  a  declaration  of  good  character. 

Q.  How  long  had  you  been  negotiating  for  the 
execution  of  that? 

A.  Oh,  some  considerable  time.  I  wouldn't  un- 
dertake to  say.  Three  or  four  weeks,  probably  long- 
er than  that. 
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•()  Had  vou  submitted  forms  to  Mr.  Clark  for  Mr. 
Moore  to  execute? 

A.     Yes,  sir. 

O.     And  Mr.  Clark  had  submitted  forms  to  you? 

A.     Yes,  submitted  some  to  me. 

Q.  When  did  you  first  see  the  one  that  was  final- 
ly executed? 

A.  The  first  time  I— I  think  the  first  time  T  saw 
it  was  when  Mr.  Clark  brought  it  to  the  office.  I 
don't  recall  I  ever  saw  it  before. 

Q.     Miss  Cronen  had  never  seen  it? 

A.     She  had  never  seen  it  until  that  day,  to  my 

knowledge. 

Q.  And  that  endorsement  was  put  on  because  of 
the  objections  she  made  to  the  form  of  it,  was  it  not? 

A.  Well,  if  I  recall  now,  I  think  Miss  Cronen 
wanted  some  verification  of  the  signature;  some  evi- 
dence, some  additional  proof  that  that  was  Mr. 
Moore's  signature.  Mr.  Clark  said  he  was  familiar 
with  it,  and  he  would  certify  to  it  being  his  signature, 

and  did  so. 

O.  Well,  were  all  these  papers  prepared,  that  is, 
all  the  papers  prepared  and  gone  over  before  they 
were  any  of  them  executed,  or  were  they  prepared  one 
at  a  time,  piece-meal? 

A.  Well,  I  think  they  were  all  prepared,  or  all  dic- 
tated, and  the  stenographer  wrote  them  out,  and 
brought  ihcm  in,  and  we  examined  them  and  signed 
them,  is  my  recollection. 

O.     And  what  part  did  Miss  Cronen  take  in  that 

proceeding? 
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A.     She  consulted  and  advised  with  us. 

'Q-     Did  you  read  the  papers  aloud  to  her,  or  did 
she  read  them  herself? 

A.  Well,  I  think-I  believe  I  read  the  release 
aloud,  if  my  memory  serves  me  correctly. 

Q.     Which  release? 

A.  The  release  she  executed  to  Walter  Moore.  I 
know  we  discussed  that,  and  I  think  Miss  Cronen 
exammed  some  of  the  papers. 

Q.     How  about  the  one  to  Frank  Moore? 

A.     Well,  I  don't  remember  now.    I  think,  though 
If  I  remember,  Mr.  Clark  dictated  to  the  stenographer 
m  the  room  at  the  time.    Whether  she  ever  examined 
after  that,  or  whether  it  was  read  again  to  her  or  not, 
I  do  not  know. 

Q.     What  did  Miss  Cronen  do  immediately  after 
she  executed  these  papers  ? 
A.     You  mean  that  day  ? 
Q.     Yes.    Did  you  all  separate  then  ? 
A.     I  think  so.     I  believe  so. 

Q.     Now,  what  particular  papers  were  left  in  your 
care  at  that  time? 

A.     All  the  papers. 

Q-     All  of  them? 

A.     I  think  all  of  them;  that  is  all  the  originals 
Those  mtended  for  the  escrow,  I  know  were  left  with 
me.    I  thmk  probably  Mr.  Clark  took  with  him  some' 
copies.    I  am  not  clear  whether  he  did  or  not.    Maybe 
I  supplied  them  the  next  day. 

'Q.     You  don't  remember  distinctly  just  what  pa- 
pers were  left  with  you  at  that  time? 
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A.  My  best  recollection  is,  they  were  all  left  with 
me.  It  may  be  Mr.  Clark  took  with  him  copies  like 
copies  of  the  stipulation,  and  copies  of  the  escrow 
agreement.    He  may  have  taken  those  with  him. 

p.  Did  he  leave  the  release,  or  the  certificate  ex- 
ecuted by  Walter  Baker  Moore  in  your  possession  at 
that  time? 

A.     Yes,  sir. 

Q.     And  also  the  statement  executed  by  Miss  Cro- 


nen? 


A.     Yes,  they  were  left  with  me.    All  of  the  orig- 
inals that  went  into  the  escrow  were  left  with  me. 

O.  When  was  it  you  finally  agreed  to  accept  $6,- 
000  in  place  of  the  $7500? 

A.  Well,  that  was  some  time  before  these  papers 
were  signed.  I  wouldn't  undertake  to  say.  The  ne- 
gotiations extended  over  quite  a  long  period,  several 
months  from  the  time  Mr.  Clark  came  into  the  case, 
and  I  wouldn't  be  sure  when  we  finally  agreed  upon 
that  sum.     It  was  some  time,  though. 

O.  This  was  on  the  24th  day  of  February,  in  the 
afternoon,  that  you  all  met  in  your  office,  as  I  under- 
stand ? 

A.     Yes,  that  is  correct. 

O.     How  long  did  you  keep  these  papers  that  were 

left  with  you? 

A.     Until  the  next  morning. 

Q.     What  time? 

A.  The  next  day  at  noon ;  I  think  at  noon.  I  be- 
lieve it  was  noon,  or  anyhow  not  the  forenoon.  Mr. 
Clark  phoned  me  that  he  had  the  money,  and  for  me 
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to  meet  him  at  the  bank.     I  went  to  the  bank  and 
met  him. 

'Q.  And  then  you  went  over  to  the  bank  and  de- 
posited with  Mr.  Clark? 

A.  No,  deposited  with  Major  Jubitz  of  the  Secur- 
ity Savings  and  Trust  Company. 

Q.  How,  does  it  come,  Mr.  Stevenson,  that  noth- 
ing was  mentioned  in  that  escrow  agreement  in  re- 
gard to  the  release  which  she  executed  in  favor  of 
Frank  Moore? 

A.     What  agreement  do  you  mean? 
Q.     The  release  which  she  executed  in   favor  of 
Frank  Moore?    How  does  it  come  that  was  not  men- 
tioned in  your  escrow  contract? 

A.     Well,  you  see,  we  made  practicallv     two     es- 
crows.    One  embraced  all  the  papers  having  applica- 
tion to  the  Walter  Baker  Moore  case  under  one  es- 
crow direction  or  stipulation,  and  then  the  papers  re- 
ferring to  Frank  Allan  Moore  and  Margaret  Gleason 
Moore  are  mentioned  in   the  stipulation   respecting 
those  two  parties,  and  they  were  all  put  in  together'' 
but  m  the  stipulation  as  to  Walter  Baker  Moore,  there' 
IS  no  mention  of  the  other  Moores  at  all.    But  they  are 
mentioned-the  other  Moores  are  mentioned  in  the 
stipulation.    There  were  two  stipulations. 

Mr.  CLARK:     You  mean  two  instructions  to  es- 
crow ? 

A.     Yes. 

Q.     Did  you  have  two  escrow  agreements  with  the 
bank,  as  I  understand  you? 
A.     Yes,  that  is  correct. 
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O.     There  was  only  one  produced  here? 

A.     No. 

COURT:    There  have  been  two  produced. 

Mr.  CLARK:    The  one  I  handed  you  over  there  is 

the  second  one. 

A.     The  one  you  examined  last,  Mr.  Nolan,  is  the 
second  escrow  agreement. 

Mr.  CLARK:    Here  is  the  second  one. 
Mr.  NOLAN :    But  to  the  bank. 
Mr.  CLARK:    That  was  deposited  with  the  bank, 
with  instructions  to  escrow. 

Mr.  NOLAN :  The  escrow  agreement,  and  the  only 
one  I  see,  is  addressed  to  the  Security  Savings  and 
Trust  Company,  and  it  states  "There  is  this  day  de- 
posited with  you  the  following  papers:     (1)  Stipula- 
tion for  dismissal  of  the  case  of  Mary  E.  Cronen,  vs. 
Walter  Baker  Moore,  now     pending  in  the  United 
States  Court  for  the  District  of  Oregon;  (2)  Release 
and  discharge  of  Walter  Baker  Moore  of  all  claims 
and  demands  of  whatsoever  nature  signed  by  Mary 
E.  Cronen:    (3)  Statement  signed  by  Walter  Baker 
Moore,  certifying,  among  other  things  of  the  high 
moral  character  of  Miss  Cronen." 

Mr.  CLARK:    If  you  will  read  the  paper  just  un- 
derneath that,  you  will  see  the  other  stipulation. 

Mr.  NOLAN:     Yes,  but  this  one  is  addressed  to 
the  bank.    Was  this  addressed  to  the  bank  also? 

Mr.  CLARK :    It  was  delivered  to  Mr.  Jubitz,  with 
instructions. 

A.     It  went  in,  Mr.  Nolan,  with  the  other  papers. 
O.     It  is  not  mentioned  anywhere  in  the  instruc- 
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tions  to  the  bank? 

A.  No,  it  was  not  mentioned  in  the  general  letter 
of  instructions  on  the  Walter  Baker  Moore  case.  It 
is  not  mentioned.  That  was  agreed  upon  afterwards. 
That  is,  the  form  of  it  was  agreed  to  later. 

Q.  Now,  something  was  said  at  the  time  of  this 
meeting  in  regard  to  a  statement  to  be  signed  by 
Miles  C.  Moore,  wasn't  there? 

A.     Yes,  that  subject  came  up. 

Q.  Was  something  prepared  in  connection  with 
that? 

A.  No,  nothing  prepared.  Miss  Cronen,  as  I  re- 
call it,  wanted  a  statement  of  a  like  nature  from  Miles 
C.  Moore,  and  Mr.  Clark  said  that  Miles  C.  Moore  was 
about  to  leave  for  China,  and  that  he  couldn't  get  into 
communication  with  him;  couldn't  get  him  to  sign. 
And  Miss  Cronen  waived  the  stipulation  at  that  time 
as  to  Miles  C.  Moore. 

Q.     When  was  that  to  be  executed  ? 

A.  Which  ?  You  mean  the  statements  of  the  oth- 
er Moores? 

Q.     By  Miles  C.  Moore. 

A.  Well,  it  was  not  to  be  executed  at  all  by  Miles 
C.  Moore;  only  as  to  the  other  two  Moores,  Frank 
Allan  and  Margaret  Gleason  Moore. 

Q.  Now,  at  the  time  you  separated,  Mr  Clark 
took  with  him  the  blank  statements  which  were  to, 
be  executed  by  Frank  Allan  Moore  and  Margaret 
Gleason  Moore,  did  he  not? 

A.     No,  they  were  not-those  statements  were  not 
prepared  in  the  office,  but  the  form  is  prepared  in  the 
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agreement  which  you  just  had. 

O.     He  prepared  these  some  other  time? 
A.     T  presume  he  prepared  these  later,  yes. 
p.     Now,  when  were  those  to  be  delivered  ? 
A.     Well,  there  seems  to  be  a  difference  of  opin- 
ion about  that.    Miss  Cronen  evidently  had  the  opin- 
ion they  were  to  be  delivered  at  once. 
'Q.     What  was  said  about  it? 

A.  Well,  the  only  conversation  I  can  recall  now 
was  this:  I  think  Miss  Cronen  asked  Mr.  Clark  how 
soon  he  could  have  back  here  the  statements  by  Frank 
Allan  and  Margaret  Gleason  Moore,  and  I  don't  pre- 
tend to  remember  the  dialogue,  but  what  I  gained 
from  it  was  merely  a  matter  of  sending  up  there  for 
the  statements. 
O.     Up  where? 

A.  Up  to  Walla  Walla.  And  that  they  would 
come  right  back.  That  is,  the  understanding  T  gained 
from  it  was,  there  would  be  no  difficulty  involved,  or 
no  delay,  in  getting  these  statements  here,  getting 
them  signed,  but  whether  there  was  any  exact  agree- 
ment between  us  as  to  just  when  they  would  be  de- 
livered here,  my  memory  isn't  clear. 

O.     Then  Miss  Cronen  had  no  knowledge  as  to 
what  was  to  be  in  these  statements,  as  I  understand? 
A.     Oh,  yes,  they  were  agreed  upon  in  the  stipula- 
tion. 

COURT:    I  understand  the  statement  is  set  out  in 

this  stipulation — the  form  of  it. 

().     And  you  are  ciuitc  sure  Miss  Cronen  went  over 
verv  carefully  the  two  releases  which  she  signed? 
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A.     Well,   T  don't  know.   You  mean   the  two  re- 
leases? 

Q.     Yes. 

A.  Yes.  The  release  to  Walter  Baker  Moore  she 
read  over,  or  I  read  to  her,  I  don't  recall  which.  The 
other  release  was  dictated  in  her  presence. 

Q.  What  construction  was  placed  upon  that  re- 
lease to  Walter  Baker  Moore,  as  to  whom  it  should 
release? 

A.  I  recall  Miss  Cronen  was  fearful  that  the  scope 
was  too  large,  that  it  would  probably  release  the  other 
members  of  the  family. 

Q.     What  did  Mr.  Clark  say  as  to  that  ? 
A.     Mr.  Clark  took  the  same  view  we  did.  It  would 
merely  release  Mr.  Moore  and  his  immediate  descend- 
ants, his  heirs  and  representatives  in  the  descending 
line.  ^ 

Mr.  CLARK :    We  don't  claim  anything  else  now. 
'Q.     Miss  Cronen  made  some  serious  objection  to 
the  execut.on  of  it,  did  she  not,  on  account  of  the 
form  of  it,  outside  of  what  you  have  spoken  of? 

A.  I  don't  recall  it  now,  Mr.  Nolan.  That  objec- 
tion-any  objection  as  to  form.  The  objection  went 
more  as  to  substance. 

Q.  As  to  rhe  wording  of  the  release.  She  made 
serious  objection  or  made  serious  objection  that  it 
didn't  specify  anything  about  a  vindication? 

A.  She  may  have  objected  to  that.  I  don't  recall 
at  this  moment.  Possibly  she  did.  I  believe  if  anv 
objection  was  there,  it  was  met  by  the  statement  that 
the  vindication  stood  by  itself,  and  was  a  separate 
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statement,  but  I  cannot  recall  anything  on  that. 

Q.     Did  she  instruct  you  to  go  down  and  deposit 
this  in  escrow,  Mr.  Stevenson? 

A.     Vou  mean  by  specific  instructions? 

(}      Yes. 

A      No. 

O.     You  just  presumed  it  was  all  right? 

A.     That  is  it. 

Redirect  Examination. 
0.     When  these  papers  were  signed,  Mr.  Steven- 
sorT,  in  your  office,  they  were  signed  upon  the  distinct 
understanding  that  they  were  to  go  in  escrow? 

A.     I  so  understood  it,  yes,  sir.    That  was  my  un- 
derstanding. 

Q.     Wasn't  that  discussed? 
A.     Yes. 

Q.     We  agreed  upon  the  escrow,  didn't  we? 
A.     It  was  generally  understood  that  they  were  to 
go  in  escrow  in  the  bank. 

Q.  And  we  canvassed  whether  we  would  put  them 
in  the  Security  Savings  and  Trust  Company,  or  some- 
where else.  Do  you  remember  the  Portland  Trust 
Company  was  mentioned? 

A.  I  don't  recall  that.  I  remember  it  was  finally 
agreed  upon,  the  Security  Savings  and  Trust  Com- 
pany.   I  don't  remember. 

O.  Do  you  remember  when  the  papers  were  left 
with  you,  T  said  to  Miss  Cronen  and  yourself  that  I 
was  perfectly  willing  to  leave  them  all  with  you  gen- 
tlemen ? 
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A.     Yes. 

Q.     Until  T  got  the  money? 
A.     Yes. 

Q.     At  which  time  they  were  to  go  in  the  bank? 
A.     Yes,  sir. 

Q.  Miss  Cronen  was  there  when  that  statement 
was  made? 

A.     I  beheve  she  was. 

Q.  Now,  you  say  you  never  saw  the  certificate  of 
good  moral  character  signed  by  Walter  Baker  Moore, 
until  it  was  produced  at  the  time  the  settlement  was' 
agreed  upon?    You  mean  that  particular  statement? 

A.     Yes,  in  the  form — 

Q.  The  fact  is,  it  was,  except  written  on  different 
paper,  exactly  the  form  which  you  had  OK-d,  and 
which  we  had  read  over? 

A.  What  I  had  reference  to  was  the  statement  as 
signed. 

Q.     As  signed? 
A.     Yes,  sir. 

Q.     But  the  substance  and  language  and  form  you 
had  previously  approved? 
A.     Yes,  sir,  I  had. 

Q.     After  consultation  with  and  receiving  the  con- 
sent of  your  client  to  do  so? 

A.     Yes,  sir. 

Q.     There  was  to  be  no  release,  or  I  mean  no  vin- 
dication or  declaration  signed  by  Governor  Moore- 
Miles  C.  Moore?     That  was  discussed  at  the  time 
and  waived?  ' 

A.     It  was  waived,  yes. 
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O.  And  do  you  remember  Miss  Cronen  saying  at 
the  time,  "Well,  I  haven't  anything  against  the  Gov- 
ernor anyway.    I  don't  care  anything  about  it"? 

A.     Said  something  to  that  effect. 

'Q.  With  respect  to  the  statement  to  be  signed  by 
Frank  Allan  Moore  and  his  wife,  you  were  subse- 
(|uently  advised  that  such  a  statement  had  been  sign- 
ed, and  was  ready  for  delivery? 

A.     Yes,  yes. 

Q.  And  that  was  after  Miss  Cronen  had  notified 
the  bank  that  she  wouldn't  be  bound  by  the  escrow 

any  longer? 

A.     My  recollection  is,  it  was  subsequent  to  that 

time. 

Q.  Didn't  want  anything  more  to  do  with  the 
matter,  and  you  have  understood  ever  since  that  we 
had  the  statement  ready  to  make  delivery  of? 

A.     I  believe  you  told  me. 

O.  And  I  have  here  today,  and  have  had  it  since 
the  18th  or  19th  day  of  May,  1912,  signed  and  wit- 
nessed, and  everything  just  as  called  for. 

Recross  Examination. 

Q.  With  the  permission  of  the  Court— there  was 
something  said  at  that  meeting,  some  understanding, 
was  there  not,  to  the  effect  that  this  statement  signed 
by  Walter  Baker  Moore,  and  those  to  be  signed  by 
Frank  Allan  Moore  and  Margaret  Gleason  Moore, 
were  to  be  placed  of  record  in  Multnomah  County, 
was  there  not? 

A.     No,  I  think  there  was  no  understanding  as  to 
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that  at  that  meeting. 

Q.     Vou  never  heard  that  discussed? 

A.  Yes,  I  have  discussed  that  myself,  with  Miss 
Cronen,  but  nothing  was  said  about  it  at  that  time; 
didn't  in  any  way  form  a  part  of  that  agreement. 

Q.  Are  you  quite  positive,  Mr.  Stevenson,  about 
that. 

A.  I  am  reasonably  positive;  I  have  no  recollec- 
tion of  it.  The  matter  was  entirely  optional  with 
Miss  Cronen  as  to  whether  she  wanted  to  make  it  of 
record,  or  not,  and  a  matter  the  other  side  couldn't 
regulate  or  control,  anyhow,  and  as  far  as  I  was  con- 
cerned, there  would  have  been  no  occasion  to  bring 
It  up.  It  would  have  been  our  own  arrangement  af- 
terwards. 

Redirect  Examination. 
'Q.     Just  one  more  question  I  forgot,  with  the  per- 
mission of  your  Honor.     You  said  a  few  moments 
ago  that  you  didn't  recall  whether  there  was  anv  talk 
or  agreement  with  respect  to  the  time  when  the  state- 
ment from  Frank  and  his  wife  was  to  be  back;  that  is, 
to  be  back  in  Portland;  the  agreement  was  just  as  put 
down  in  writing,  was  it  not?     That  that  statement 
of  Frank's,  when  it  came  here,  was  to  go  into  the 
bank,  or  was  to  be  delivered  to  you  when  the  Walter 
Baker  Moore  matter  was  also  closed  up? 

A.  I  am  not  prepared  to  say  that  was  the  exact 
understanding.  There  was  a  sort  of  feeling  among  us 
that  the  whole  matter  would  be  adjusted  a  great  deal 
sooner  than  it  was,  and  I  am  not  prepared  to  say  thlt 
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it  was  understood  positively  among  us  that  this  was— 
that  the  Frank  Allan  Moore  feature  of  it  was  to  await 
the  consummation  of  the  other  settlement.  My  un- 
derstanding was,  in  a  general  way,  that  any  time  the 
statement  of  Frank  Allan  Moore  and  Margaret  Glea- 
son  Moore  came  here,  they  might  be  exchanged  for 
this  other,  but  I  don't  know  there  was  any  positive 
agreement  on  the  last. 

Q.  Did  you  read  what  you  signed  here,  and  what 
was  dictated  in  your  presence  before  you  signed  it? 

A.     I  probably  did. 

Q.     Doesn't  that  provide  all  to  be  delivered  at  the 

same  time? 

A.     Let  me  see.    It  was  a  long  time  ago. 

Q.  Just  refresh  your  memory.  Isn't  this  a  fact: 
That  Miss  Cronen  was  extremely  insistent  that  under 
no  circumstances  was  the  release  of  Frank  Moore 
and  his  wife  and  Governor  Moore  to  be  delivered  to 
me  until  she  got  the  additional  $3,000.00? 

A.  Well,  I  suppose  that  was  evidently.  She  want- 
ed to  hold  them  until  the  whole  thing  was  settled;  in 
other  words,  she  didn't  want  to  release  anybody — 

Q.  Exactly;  anybody,  until  she  had  got  the  addi- 
tional $3,000? 

A.  The  general  idea  I  had,  they  were  trying  to 
wind  up  all  these  cases  together. 

Q.  Yes;  and  the  time  to  wind  it  up  was  left  fixed 
at  90  days? 

A.  As  to  the  Walter  Baker  Moore.  I  am  not  so 
clear  as  to  the  others.  No,  there  was  some  talk  at  the 
time  as  to  how  soon  we  could  get  these  statements 
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back.  That  is  the  only  thing  that  leads  me  to  think 
there  might  be  a  sort  of  feeHng  that  this  phase  of  it 
could  be  concluded  sooner.  But  I  wouldn't  say  any 
positive  meetings  of  minds  upon  that  point. 

Q.     After   reading  the   agreement,   what   do   you 
say? 

A.     My  view  is  unchanged. 

'Q.     Unchanged? 

A.  Yes.  It  don't  say  in  positive  statement  these 
papers  to  be  delivered  at  the  same  time. 

Q.     Perhaps  I  mis-read  it. 

A.     Maybe  I  did ;  it  is  possible  I  did. 

Q.  You  will  notice  here  that  this  statement  when 
returned  was  to  be  delivered  to  the  Security  Savings 
and  Trust  Company  ? 

A.     Yes. 

Q.  If  that  was  to  be  delivered,  and  the  matter 
closed  up  as  soon  as  the  statement  arrived,  why  did  it 
go  into  escrow  in  connection  with  the  other  papers 
when  it  came  here?    Do  you  remember  that? 

A.  Well,  I  want  to  make  myself  clear  on  that 
point.  As  far  as  my  views  went,  if  they  are  permis- 
sible here,  I  don't  know  that  there  was  anything  said 
between  us  at  the  time.  But  your  side  of  the  case 
would  hold  this  statement  until  the  expiration  of  the 
90  days. 

Q.     That  was  distinctly  understood. 

A.  I  won't  say  distinctly  understood.  I  say  my 
mind  is  not  clear  upon  that  point. 

Q.  It  Says  here:  ''The  release  herein  referred  to 
IS  to  be  delivered  to  A.  E.  Clark,     and     the     written 
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statement  aforesaid,  to  the  aforesaid  attorneys  for 
Mary  E.  Cronen  when  said  sum  of  $3,000  is  paid,  and 
upon  failure  to  make  such  payment",  the  $3,000,  the 
release  of  Frank  Moore  and  his  wife  and  Miles  Moore, 
according  to  this,  was  to  go  back  to  you  for  Miss  Cro_ 


nen? 


A.     Yes. 

Q.  In  other  words,  don't  you  remember  that  the 
talk  there  that  day  was,  upon  the  part  of  yourself 
and  Miss  Cronen,  that  you  didn't  propose  to  deHver 
to  me  any  release  of  any  of  the  Moores  until  you  got 
the  second  $3,000,  and  it  was  put  in  that  stipulation  in 
that  form  ?    Do  you  remember  that  ? 

A.     Yes,  that  was  the  general  view  of  it. 

Witness  excused. 

JOHN  F.  LOGAN,  a  witness  called  on  behalf  of 
the  plaintiff,  being  first  duly  sworn,  testified  as  fol- 
lows : 

Direct  Examination. 

'Questions  by  Mr.  CLARK: 

Mr.  Logan,  you  arc  engaged  in  the  practice  of  law 
in  this  city? 

A.     i  am. 

Q.     Have  been  for  the  last  some  years? 

A.     20  years. 

g.  20  years.  And  you  have  been  for  three  or  four 
years  associated  in  the  practice  of  law  with  Mr.  John 
H.  Stevenson,  who  just  left  the  stand? 

A.     I  have  been. 

O.     You.   T  believe,  and  Mr.  Stevenson,  were  at- 


IV alter  Baker  Moore  87 

torneys  of  record  for  Mary  E.  Cronen  in  the  breach 
of  promise  case  she  brought  against  Walter  Baker 
Moore  ? 
A.     We  were. 

Q.  And  so  continued  up  to— you  are  yet,  are  you 
not,  as  far  as  the  records  show? 

A.     We  are. 

Q.  Did  you  receive  any  notice  of  dismissal  or 
withdrawal  of  your  authority  to  represent  her,  until 
after  February,  1912? 

A.     No. 

Q.  The  first  notice  of  that  character  was  in  July 
of  this  year,  was  it  not? 

A.     I  think  during  the  month  of  July. 

'Q.  July  15th,  according  to  the  records  of  the 
court?  Now,  I,  you  understand,  was,  at  the  time  at- 
torney of  record  for  the  defendant  in  that  latter  case^ 

A.     Yes. 

Q.  The  negotiations  for  settlement  of  this  case, 
this  later  case,  covered  about  what  period,  Mr.  Lo- 
gan ? 

A.  Oh,  they  covered  a  period  from  about  one  hour 
after  the  summons  was  served  on  the  defendant;  I  got 
a  telephone  communication  from  Senator  Browndl, 
I  believe,  within  an  hour  after  the  papers  were  served.' 

Q.     That  is  before  my  retention? 

A.  The  next  day  I  received  a  visit  from  Mr.  Ed- 
gar Piper,  editor  of  the  Oregonian,  a  friend  of  Gov- 
ernor Moore,  looking  to  a  settlement. 

Q.  And  negotiations  continued  in  progress  from 
then  until  settlement  was  effected? 
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A.     They  continued  right  down  with  no  definite 

results  until — 

().  We  had— upon  the  one  hand  with  respect  to 
the'^amount  to  be  paid,  we  had  offered  you  amounts 
ranging  from  $2500  to  $3500  for  many  months? 

A.     Yes. 

Q.  And  you  gentlemen  were  claiming  a  right  to 
recover  a  considerably  larger  sum;  I  don't  remem- 
ber how  much,  but  I  think  at  first  blush  you  thought 
the  damages  were  large? 

A.     We  did. 

O.  And  finally,  in  the  course  of  the  negotiations, 
you  reached  what  I  think  you  called  your  irreducible 

minimum? 

A.  Yes,  I  said  the  irreducible  minimum  was  $7500, 
if  I  remember  rightly.  And  you  said  that  your  unin- 
creasable  maximum  was  something  like  $3500. 

'Q.  Yes,  and  there  seemed  to  be  a  hiatus  there  that 
could  not  be  bridged. 

A.  We  both  threw  aside  the  contradiction  in 
terms,  and  came  to  an  agreement. 

().  But  as  a  matter  of  fact,  it  took  us  a  great  many 
months  to  get  together  on  the  amount? 

A.  We  negotiated— I  remember  I  returned  from 
San  Francisco  some  time  during  the  month  of  Feb- 
ruary, about  the  13th  or  14th  of  February.  We  came 
to  an  agreement  just  about  that  time. 

().  That  was  the  first  time  we  had  come  to  an 
agreement,  really,  upon  the  amount? 

A.  I  had  l)ecn  away  from  Portland  during  the 
first  half  of  l<ebruary,  and  we  came  to  an  agreement 
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about  the  15th  of  February.  I  will  say  right  here 
that  Miss  Cronen  never  haggled  about  the  money  any 
of  the  time.  The  amount  of  money  didn't  concern  her 
at  all.  She  always  maintained  that  that  was  second- 
ary. 

Q.  Why  was  this  irreducible  minimum? 
A.  That  was  the  interest  the  attorneys  had  in  the 
case;  all  through  this  matter  where  the  matter  of 
$5,000  was  to  be  paid  over,  and  all  that,  that  was  the 
extraordinary  interest  that  the  contingent  fee  had 
to  do  with  the  case.  Miss  Cronen  never  at  any  time 
considered  the  money  as  the  important  factor. 

Q.  Do  you  remember  when  the  settlement  was 
finally  agreed  upon? 

A.  The  settlement  was  finally  agreed  upon— we 
were  backing  and  filling  quite  a  deal.  I  remember  we 
came  practically  to  a  settlement  in  your  office  one 
time,  when  Mr.  Lee  was  present. 

Q.     I  am  speaking  now  of  the  24th  of  February 
1912. 

A.     Well,  about  a  week  before  that,  we  came  to  an 
agreement.     The  trouble  then  was  upon  the  form  of 
the  paper  that  Mr.  Walter  Moore  was  to  sign.     I  be- 
lieve Walter  Moore  was  in  San  Francisco,  ?jid  it  had 
to  be  forwarded  to  him  at  the  time,  and  you  were  in 
telegraphic  communication  with  him.     The  contro- 
versy about  this  business  of  the  property  arose  when 
the  form  was  submitted,  verbally,  I  think  to  you  and 
to  Mr.  Lee,  in  your  office,  when  Miss  Cronen,  through 
me,  insisted  that  the  certificate  that  was  to  be  signed 
was— with  reference  to  her  character,  and  that  wis— 
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all  her  actions  were  made  with  an  eye  single  to  that, 
that  it  would  be  from  him  and  his  family,  and  Mr. 
Lee  refused  to  allow  the  certificate  to  come  from — 

Q.  Do  you  remember  about  when  you  came  back 
from  Frisco? 

A.  Why,  I  got  back  about  two  days  after  you  did, 
Judge,  about  the  15th  of  February. 

■Q.     15th  of  February? 

A.  I  remember  that  Judge  Bean  and  I  were  talk- 
ing about  coming  together  from  San  Francisco,  and  I 
think  I  came  two  days  later  than  he  did.  I  went  to 
visit  my  mother  in  Oakland. 

Q.  Aren't  you  in  error  about  discussing  that  in 
my  office? 

A.     I  remember  that  distinctly. 

Q.  Because  my  correspondence  shows  that  the 
form  which  was  actually  signed  as  prepared  by  Mr. 
Stevenson,  was  mailed  to  me  from  San  Francisco  on 
the  16th  day  of  February. 

A.     Well.  I  ])robably  got  back  a  little  earlier  then. 

Q.  And  it  had  been — now,  just  refresh  your  mem- 
ory. 

A.  I  know  there  was  a  delay  while  I  went  down 
there,  and  we  never  finally  came  to  a  conclusion  until 
after  I  got  back.  I  remember  distinctly.  We  were 
offering  and  counter-offering  for  months  beforehand. 
The  thing  that  brought  it, — the  records  of  that  court 
will  sliow — the  thing  that  brought  it  to  an  issue  was 
the  fact  that  he  case  was  coming  to  trial  right  here  in 
this  courtroom  some  time  in  February. 

().     What  time  did  you  leave  for  Frisco? 


Walter  Baker  Moore  91 

A.     I  think  I  left  about  the  very  first  of  February, 
or  the  last  day  of  January. 

Q.     Then,  isn't  it  true  that  before  you  left  for  Fris- 
co at  all,  the  form  had  been  agreed  upon  ? 

A.     1  think  the  settlement  had  been  agreed  upon. 
Q.     And  the  form? 
A.     That  I  don't  remember. 

•Q.  Just  refresh  your  memory.  I  see  from  my 
correspondence  that  the  form  that  was  finally  agreed 
upon  was  received— was  transmitten  to  Frisco  under 
date  of  February  5th. 

A.  The  matter  of  forms  in  these  things  was  left  to 
Mr.  Stevenson.  I  know  there  was  no  definite  agree- 
ment at  settlement  until  after  I  got  back. 

Q.  And  that  the  delay  then  came  because  Mr. 
Moore  sent  back  a  different  form,  which,  when  re- 
turned here,  wasn't  satisfactory,  and  we  finally  got 
him  to  sign  the  form  which  had  been  approved  prior 
to  the  5th  of  February. 

A.  Yes,  the  delay  was  on  account  of  the  form,  you 
know.  There  was  never  any  trouble  about  the  mon- 
ey. Miss  Cronen  never  complained.  It  was  always 
we  lawyers  that  were  making  trouble  about  the  mon- 
ey. 

Q.  Well,  I  didn't  gather  that  from  what  you  law- 
yers used  to  tell  me,  but  of  course  you  didn't  care  to 
disclose  your  motives  at  that  time.  Well,  we  got 
down  to  the  24th,  anyway.  How  did  I  happen'^to 
come  over  to  your  office  that  day? 

A.  I  don't  know;  to  get  that  case  settled  before 
the  trial.    That  is  what  brought  you  over. 
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Q.  How  did  I  know  that  you  and  your  client  were 
there  waiting  for  a  settlement? 

A.  T  haven't  a  bit  of  doubt  Mr.  Stevenson  sent  for 
you. 

Q.     You  sent  for  me? 

A.  Mr.  Stevenson.  Mr.  Stevenson  was  carrying 
on  my  work. 

O.  Now,  were  you  there  during  the  course  of  the 
negotiation  ? 

A.     I  was. 

O.     Did  you  look  over  the  papers? 

A.     I  did. 

O.  Did  you  familiarize  yourself  with  the  scope 
and  character  of  them? 

A.     I  did. 

'Q.     Did  you  understand  them? 

A.     Yes. 

Q.  In  whose  room  did  the  negotiations  which  fin- 
ally culminated  in  the  signing  of  these  papers  occur? 

A.     Mr.  Stevenson's. 

Q.     Who  were  present? 

A.  Mr.  Stevenson,  Miss  Cronen,  yourself  and  my- 
self, and  part  of  the  time  the  stenographer. 

Q.  And  how  far  did  Miss  Cronen  sit  from  where 
Mr.  Stevenson  sat? 

A.     Oh,  they  all  sat  around  the  table. 

O.  They  all  sat  around  the  table  within  a  few  feet 
of  each  other? 

A.     Yes,  sir. 

'O.  The  room — we  all  sat  in  one  end  of  the  room, 
did  we  not? 
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A.     Yes;  either  one  of  us  could  touch  each  other 
at  any  time  from  where  we  sat. 

■Q.     1  was  the  only  one  being  touched  that  day. 

A.     I  don't  know  about  that. 

O.     However  that  may  be — 

A.     I  will  say  I  don't  think  that  the  young-  lady 
got  one  cent  more  than  she  was  entitled  to. 

Q.     I  don't  say  she  did,  but  she  got  all  she  was  en- 
titled to,  as  you  thought? 

A.     No,  I  don't  think  that. 

Q.  We  were  all  there  within  easy  hearing  dis- 
tance of  one  another? 

A.     Yes,  yes. 

O.  Now,  you  remember  that  there  was  some  dis- 
cussion with  respect  to  the  scope  of  the  release  of 
Walter  Baker  Moore? 

A.  Quite  a  deal.  Miss  Cronen  was  very  suspic- 
ious. 

Q.     You  took  part  in  the  discussion? 
A.     I  did. 

Q.     Miss  Cronen  was  very  suspicious? 
A.     Very  suspicious  indeed. 

Q.     She  was  exceedingly  anxious  to  know  every- 
thing that  was  going  on? 
A.     She  was. 

Q.     And   exceedingly  anxious   she   should   under- 
stand everything? 
A.     She  was. 

Q.     And  she  insisted  on  going     into     every  thin - 
carefully?  '^ 

A.     She  did. 
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Q.  And  understanding  all  the  terms  of  everything 
that  was  put  in  any  of  the  papers? 

A.     She  did,  very  intelligently. 

Q.     She  is  an  intelligent  woman,  isn't  she? 

A.  I  have  seldom  met  in  all  my  experience  a  more 
bright,  intelligent  woman  than  Miss  Cronen  is.  I 
don't  know  of  any;  with  all  the  brilliancy  of  her  an- 
cestry. 

Q.  From  your  experience  in  dealing  with  women 
clients,  conducting  business  in  professional  transac- 
tions, you  are  of  the  opinion,  are  you  not,  that  Miss 
Cronen  understood  exactly  what  was  going  on  that 
day,  as  fully  as  possible  for  any  person  to  understand? 

A.     Except  one  particular  later  on. 

'O.     I  mean  with  respect  to  what  was  in  the  paper. 

A.  With  respect  to  the  settlement  with  Walter 
Moore,  it  was  absolute. 

Q.     Absolute. 

A.  After  we  had  explained  the  question  about 
heirs  and  assigns. 

Q.  She  herself  brought  up,  when  that  release  was 
read,  the  question  whether  that  released  anybody  but 
Walter  Baker  Moore? 

A.  That  was  brought  up;  I  infer  was  brought  up 
by  her. 

O.  And  you  took  part  in  the  discussion,  and  we 
finally  concluded,  did  we  not,  it  didn't  release  any  of 
his  collateral  relatives  or  his  ancestors? 

A.     Remarkable  unanimity  of  judicial  opinion. 

Q.  Did  you  read  over  the  escrow  agreement,  that 
is,  the  instructions  to  the  escrow  in  the  Walter  Baker 
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Moore  case? 

A.     I  (lid. 

Q.     You  understood  them? 

A.     I  understood  them. 

O.     And  was  Miss  Cronen  made  acquainted  with 
them? 

A.     Yes,  she  was. 

'Q.     And  also  you  remember  that  certificate  which 
Walter  signed? 

A.     Yes. 

Q.  You  know,  I  suppose,  that  was  produced  in  the 
form  that  had  been  approved  by  Mr.  Stevenson  ? 

A.     I  think  it  was. 

Q.  And  do  you  remember  how  the  question  arose 
which  w^is  the  occasion  of  my  certifying  to  Walter's 
signature  ? 

A.     Well,  everything  went  as  smooth  as  a  mar- 
riage day  until  Mr.  Lee  refused  to  have  the  family 
sign,  and  then  Miss  Cronen  immediately  became  sus- 
picious, and  she  insisted,  if  I  may  go  on,  she  insisted 
that  there  was  something    wrong    that    the    family 
would  not  sign.     She  was  suspicious  of  Lee,  and  she 
was  suspicious  there  was  something  wrong,  and  she 
wanted  a  certificate  from  the  family,  becaus^e  the  fam- 
ily had  been  the  cause,  as  she  claimed,  of  the  trouble. 
And  on  that  day,  when  that  certificate  came  from 
Walter  Moore,  while  she  was  familiar  with  his  sig- 
nature, she  wanted  to  be  sure  that  it  was.    She  wan't- 
cd  assurance  from  you,  for  the  reason  that  Lee  had 
procured  it,  she  said,  and  she  would  accept  your  state- 
ment, and  she  wanted  your  assurance  that  it  was  his. 
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Q.     So  I  certified  it? 

A.  And  you  certified  it,  and  then  and  there  she 
again  bethought  herself  that  she  wanted  the  family, 
and  right  then  and  there  she  insisted  that  the  family 
should  take  part  in  it  to  the  extent  that  Governor 
Moore  should,  with  Frank  Allan  Moore  and  his  wife 
— she  being  just  as  much  a  party  as  Frank  Moore. 

Q.  It  was  on  this  point,  in  the  course  of  the  nego- 
tiations, that  the  question  was  brought  up  about  the 
other  members  of  the  family? 

A.     Well,  the  young  lady  always  wanted  that. 
O.     Why  was  it  that  your  office,  if  that  was  the 
case,  that  your  office  prepared  and  submitted  to  me, 
and  had  me  procure  from  Walter  Baker  Moore  the 
certificate  from  him  alone?    Where  is  the  blame? 

A.     I  don't  think  any  blame  except  this:    We  law- 
yers looked  at  it  from  the  money  side,  and  she  from 
the  sentimental  side.    We  looked  at  it  from  the  sordid 
financial  side,  she  from  the  sentimental  side. 
O.     The  point  is,  didn't  I  procure— 
A.     Any  criticism  I  make  now  is  just  as  much  to 
us  as  you.    I  don't  say  you  were  to  blame.     I  say  we 
were  looking  at  the  money  end  and  settlement  of  the 
case,  and  the  young  lady  was  looking  after  the  sen- 
timental end  of  the  question  on  her  part.     I   have 
learned  a  lesson  in  this  case,  if  I  may  inject  here,  we 
should  have  looked  at  the  other  side,  and  further,  we 
should  have  taken  her  instructions  in  vv'riting.    I  have 
learned  that  lesson  in  dealing  with  women. 

'p.     That  wasn't  up  to  me.     She  was  your  client 
and  not  mine.     However,  she  was  the  one  who  want- 
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cd  that  certificate  by  me  put  on  the  declaration  signed 
by  Walter  Baker  Moore. 
A.     Yes. 

Q.     It  was  put  on  there  at  her  request? 
A.     Yes. 

Q.  Now.  after  that  was  all  done,  this  question 
came  up  about  the  signing  of  a  declaration  by  other 
members  of  the  Moore  family? 

A.  She  wanted  Governor  Moore,  Frank  Moore 
and  his  wife. 

Q.  And  finally  it  was  agreed  that  a  declaration 
should  be  signed  by  Frank  Moore  and  his  wife? 

A.     Frank  Moore  and  his  wife. 

Q.  I  stated  at  that  time,  did  I  not,  that  I  under- 
stood that  the  Governor  was  in  Frisco,  about  to  go 
to  Honolulu  or  the  Orient? 

A.     Yes,  sir. 

Q.  And  whether  or  not  he  would  be  back  within 
the  90  days  when  the  three  thousand  was  to  be  paid, 
I  didn't  know.  So,  do  you  remember  Miss  Cronen 
saying  she  didn't  care  anything  about  the  Governor 
anyway.  She  had  nothing  against  him,  and  that  was 
waived  ? 

A.  Yes,  she  said,  she  said  very  freely,  "I  haven't 
really  anything  against  the  Governor.  I  want  the 
family.  He  is  part  of  the  family,  and  I  want  his  name 
with  it.  I  haven't  anything  personally  against  the 
Governor.  The  Governor  and  I  could  get  along,  if  it 
wasn't  for  some  other  things." 

Q.     And  it  was  agreed  the  Governor's  signature 
should  be  waived? 
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A.     She  waived  the  Governor. 

O.  Do  you  recall  the  form  in  which  the  certificate 
of  Frank  and  his  wife  was  to  be  signed? 

A.     I  remember  the  form. 

O.  Do  you  remember  the  discussion  as  to  the  par- 
ticular language  to  be  used? 

A.     I  remember  that. 

O.     The  use  of  the  word  "gentle  woman"? 

A.     I  took  great  interest  in  that. 

O.  And  you  and  she  discussed  just  what  the  scope 
of  that  was?  She  wanted  that  in,  and  you  wanted 
that  in? 

A.     1  did. 

Q.     And  it  was  put  in  ? 

A.     It  was  put  in ;  no  question  about  that. 

Q.  No  question  about  that,  and  there  is  no  ques- 
tion, either,  is  there,  but  you  and  Mr.  Stevenson  and 
Miss  Cronen  fully  understood  everything  that  was 
put  in  the  papers  with  respect  to  Frank  Moore  and 
his  wife  and  the  Governor? 

A.     Oh,  yes. 

O.     No  question  about  it  ? 

A.  I  would  be  much  surprised  if  anybody  said 
any  one  of  us  didn't  understand. 

'Q.  So  that  the  whole  agreement  between  the  par- 
ties was  put  in  writing,  finished  up  in  that  way? 

A.     Yes.  « 

Q.  Do  you  remember  when  all  the  papers  were 
sicrned,  thev  were  left  there  in  your  office? 

A.     Yes. 

O.     Because   1   didn't   happen   to  have  the  $3,000 
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with  me. 

A.  I  think  so.  A  good  deal  of  this  detail,  Mr. 
Clark,  was  left  to  Mr.  Stevenson.  I  considered,  let 
me  say  here,  I  considered  I  was  in  this  case  as  ad- 
visory counsel.  Mr.  Stevenson  was  acting.  The  way 
the  case  came  to  the  office,  I  understood  it  that  way, 
and  never  understood  it  any  different  until  after  the 
case  was  settled. 

Q.  Did  you  understand  all  the  papers  that  were 
to  go  in  escrow? 

A.     Oh,  yes. 

Q.  No  question  about  that.  Your  office  never— 
your  office  was  authorized  by  your  client  to  take  these 
over  and  put  them  in  escrow? 

A.  Authorized  right  there.  The  papers  spoke  for 
themselves. 

Q.     And  that  authority  was  never  revoked? 
A.     Never  revoked,  no. 

Q.  And  you  recall  that  Mr.  Stevenson  did  put 
the  papers  in  escrow?  You  know  that,  as  a  matter 
of  fact  of  office  history? 

A.     As  a  matter  of  fact  of  office  history. 
'Q.     And  your  office  was  paid  on  account  of  Miss 
Cronen,  the  sum  of  $3,000? 
A.     It  was. 

Q.     It  was,  of  course,  accounted  for  to  Miss  Cro- 
nen? 

A.     Was  accounted  for  between  Miss  Cronen  and 
the  office. 

Q.     And  as  far  as  you  know,   that  has   been   re- 
tained? 
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A.  The  part  that  came  to  me  has  been  retained, 
I  assure  you  upon  that. 

O.  And  as  far  as  you  know,  Miss  Cronen  has  re- 
tained what  she  received? 

A.     Yes. 

0.  Mr.  Logan,  did  you  know,  before  the  notice 
was  served  on  the  Security  Savings  and  Trust  Com- 
pany, that  Miss  Cronen  was  to  serve  a  notice  rescind- 
ing, or  attempting  to  rescind  the  escrow  agreement 
in  April,  1912? 

A.     Yes,  I  think  I  did. 

O.     Before  it  was  rescinded? 

A.     I  think  I  did,  yes. 

O.     Did  you  prepare  the  notice  of  rescission? 

A.     I  did  not. 

■Q.     1^0  you  know  who  prepared  it? 

A.     I  do  not. 

0.  Through  whom  did  you  get  the  advice  that 
such  a  rescission  was  going  to  be  made? 

A.  From  Miss  Cronen  herself.  She  complained 
that  the.  acquittance  or  certificate  from  Frank  A. 
Moore  and  his  wife  had  not  been  forwarded  in  the 
time  that  she  had  agreed  to. 

O.  Was  it  your  understanding  at  the  time  that  we 
were  to  receive  the  release  of  Frank  Moore  and  his 
wife  and  Governor  Moore  before  we  had  paid  the  ad- 
ditional $3,000?  • 

A.  Well,  now,  it  wasn't  my  understanding  that  it 
was  to  be  paid  over,  as  a  matter  of  contract,  when  it 
was  turned  over,  but  I  can  see  now  that  Miss  Cro- 
nen understood  it  that  way. 
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Q.  Tliat  is,  3'ou  mean  to  say  that  it  was  her  in- 
tention to  turn  over  to  us,  or  Frank  Moore  and  his 
wife  and  the  Governor,  before  we  had  paid  her  the 
additional  $3,000? 

A.  The  way  is  this:  it  requires  a  little  explana- 
tion,—I  wasn't  there  all  the  time  while  this  was  be- 
ing- dictated,  but  this  last  stipulation  with  reference 
to  Frank  Allan  Moore,— I  had  a  notion  that  the  $3,- 
000  was  to  have  been  paid  much  sooner  than  90  days, 
but  out  of  an  abundance  of  caution,  the  90  days  was' 
named,  although  you  first  wanted  a  longer  time. 
Q.     Yes,  I  wanted  120  days, 

A.     Out  of  an  abundance  of  caution,  90  davs  was 
named.     Miss   Cronen-and   there  again   comes   the 
matter  of  money  that  we  were  looking  after,  and  the 
matter  of  sentiment  and  vindication  of  character  she 
was  looking  after-she  said  to  you,  "Now,  when  can 
that  be  back?"    And  you  said,  in  substance,  about  as 
soon  as  the  mail  can  get  back  from  Walla  Walla   as 
you  walked  out  of  the  room,  because  you  said  you 
were  gomg  away  over  to  the  Sound  the  next  day  or 
Monda)'.     This  was  Saturday.     She  said,  '7  want  to 
know  when  that  will  be  back.    I  want  to  know.   That 
IS  what  I  want",  and  you  said  two  weeks  that  would 
be  here,  giving  ample  time  for  delayed  mail. 

Q.     Then  it  was  to  go  in— when  it  returned,  it  was 
to  go  into  escrow  in  the  Security  Savings  and  Trust 
Company? 
A.     It  was. 

Q.     And  was  to  be  delivered  at  the  same  time  the 
money  was? 
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A.     It  was. 

C).  1  gave  it  as  my  opinion  we  could  get  it  back 
here  in  a  couple  of  weeks? 

A.     You  did. 

'Q.     And  that  notwithstanding  90  days  is  fixed? 

A.  Yes,  because  she  wasn't  to  get  the  vindication 
without  the  money.  You  could  hold  that  vindication 
without  the  money. 

Cross  Examination. 
Questions  by  Mr.  NOLAN  : 

You  heard  Miss  Cronen  speak  about  the  time  when 
these  certificates  should  come  back  from  the  Moore 
family  ? 

A.     Yes ;  yes,  I  heard  that. 

O.  Now,  what  were  the  exact  words  used  in  that 
connection,  as  you  remember  them? 

A.  Well,  Miss  Cronen  all  the  time,  she  didn't  pay 
a  bit  of  attention  to  the  money  end  of  it.  She  was 
looking  after  the  matter  of  vindication.  She  first 
insisted  there  should  be  a  vindication  from  the  Gov- 
ernor, and  Mr.  Clark  said,  "Why,  Miss  Cronen,  T 
can't  get  this  matter  of  Governor  Moore  back  in  90 
davs".  He  wanted  it  back  in  90  days;  he  wanted  it 
all  here.  "Now,  if  you  insist  on  having  the  vindica- 
tion from  Governor  ]\loore,  you  will  simply  have  to 
give  me  further  time  to  get  it,  because  I  am  not  go- 
ing to  turn  in  the  vindication  without  the  money," 
and  she  was  so  insistent  upon  getting  the  vindication 
from  Frank  Moore  and  his  wife,  that  she  waived  the 
Governor  with   the  explanation,    your    explanation. 
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thai  in  fact,  she  really  had  nothing  against  the  Gov- 
ernor; that  the  Governor  himself  and  she  could  get 
along  if  the  Governor  was  let  alone. 

Q.  This  vindication  from  the  Governor  was  to  be 
retin-ned  anyway,  but  delivered  to  her? 

A.  No,  it  wasn't,  because  at  the  time,  she  was  so 
anxious  to  get  her  certificate  from  the  other  people, 
that  she  wasn't  going  to  wait  for  the  Governor. 

Q.  Was  anything  said  about  these  certificates  go- 
ing on  record  ? 

A.  I  will  tell  you  about  those  certificates.  The 
young  lady  wanted  them  on  record.  She  spoke  to 
me  about  getting  them  on  the  Miscellaneous  Rec- 
ords of  Multnomah  County,  and  I  believe  we  prepared 
a  statement  from  Walter  Moore,  with  the  title  of  this 
court,  so  that  it  could  be  filed  in  this  court;  but  some 
way  or  other,  the  other  side  would  never  sign  over  a 
vindication  with  the  title  of  the  court  on  it. ' 
Mr.  CLARK:    Why,  we  did. 

A.  Until  finally  I  came  to  Mr.  Clark,  and  told 
Mr.  Clark  that  is  what  I  wanted,  and  Mr.  Clark  very 
agreeably  said,  "if  we  sign  at  all,  I  am  not  afraid  of 
havmg  it  made  public".  He  was  very  frank  about  it. 
I  told  hmi  that  was  what  we  wanted;  wanted  to  file  it 
in  this  court.  She  was  always  after  vindication  I 
trankly  told  Mr.  Clark  her  purpose;  we  wanted  to 
get  It  on  the  records  here. 

Q.     When  did  Mr.  Clark  promise  to  have  this  vin- 
dication back  from  Frank  Moore? 

A.     Mr.  Clark  never  promised   any  definite   time 
He  had  two  agencies  to  communicate  with.     He  had 
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the  agency  of  Mr.  Walter  Moore  in  Seattle,  and  Mr. 
Lee  in  Portland. 

().  When  did  the  conversation  about  two  weeks 
take  place? 

A.     Right  in  Mr.  Stevenson's  room. 

'0.     This  was  after  the  meeting  was  over? 

A.     At  the  meeting. 

g.     What? 

A.  At  the  meeting.  As  we  were  just  closing  the 
meeting,  Miss  Cronen  was  insisting  all  the  time  she 
wanted  that  down  here  in  as  quick  a  time  as  possible. 
We  lawyers,  I  am  satisfied,  didn't  give  it  the  im- 
portance that  she  did,  but  I  understood  it  was  not  to 
be  given  over  until  the  money  was  paid  over,  and 
the  money  wasn't  to  be  paid  over  until  90  days;  it 
came  with  the  money,  although  we  understood  the 
money  would  be  here  in  a  very  short  time. 

Mr.  CLARK:    That  is  probably? 

A.  Yes,  probably  be  here  in  a  very  short  time. 
You  would  get  the  money,  and  it  would  probably  be 
here  in  two  weeks. 

O.     When  was  the  money  deposited  in  escrow? 

A.  I  don't  know.  Mr.  Stevenson — you  will  no- 
tice they  were  all  deposited  by  Mr.  Stevenson.  Mr. 
Stevenson  did  the  active  work.  I  was  in  the  case  in 
an  advisory  character,  as  I  understood.  The  case 
didn't  come  to  the  office  directly  to  me. 

().  Mr.  Logan,  do  you  know  of  any  statement  that 
was  made  in  that  meeting  by  any  one,  to  mislead 
Miss  Cronen  in  any  way,  as  to  what  was  being  done, 
or  as  to  what  these  papers  contained? 
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A.  Well,  we  are  all  wise  after  the  event,  and  T 
can  see  now  that  Miss  Cronen  believed,  and  still  be- 
lieves that  she  was  to  get  the  certificate  from  Frank 
A.  Moore  and  his  wife  and  the  whole  case  would  be 
settled  in  two  weeks.  I  am  satisfied  of  that  now. 
She  believed  at  that  time,  but  that  was  a  matter  that 
wasn't  contractual  and  wasn't  in  the  contract,  and 
the  attorneys  didn't  understand  it  that  way.  We  had, 
if  they  wanted  to  force  it,  a  right  to  keep  all  the  mat- 
ters until  the  90  days.  1  see  now,  she  understood  it 
the  other  way. 

g.  Miss  Cronen  didn't  give  any  special  authority 
for  entering  into  this  escrow  agreement,  outside  of 
what  is  represented  in  that  writing,  as  I  understand? 

A.  Oh,  Miss  Cronen  gave  all  the  authority,  of 
course. 

Q.     Just  what  is  expressed  in  that  writing  is  the 
authority  she  gave? 
A.     Yes,  sir. 

Q.  She  never  told  you  outside  of  that  to  go  down 
to  make  this  escrow  deposit? 

A.  She  not  only  did  it  then,  but  she  accepted  the 
$3,000  and  divided  it.  Yes,  there  is  no  question  about 
that. 

Witness  excused. 

C.  H.  ABERCROMBIE,  a  witness  called  on  be- 
Iialf  of  the  plaintiff,  being  first  duly  sworn,  testified 

as  follows. 

Direct  Examination. 
'Questions  by  Mr.  CLARK: 

Mr.  Abercrombie,  you  are  an  attorney  in  the  courts 
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of  Oregon  ? 
A.     I  am. 

Q.  You  are  also  counsel  for  the  Security  Savings 
and  Trust  Company? 

A.     I  am. 

Q.  There  have  been  introduced  in  evidence,  Mr. 
Abercrombie,  a  number  of  papers,  marked  "Exhibits 
1  to  6"  inclusive.  I  will  ask  you  to  examine  these 
papers  and  state  whether  or  not  these  papers  were 
deposited  in  escrow  with  the  Security  Savings  and 
Trust  Company  along  about  the  24th  of  February,  or 
within  a  day  or  two  thereafter,  and  whether  or  not 
they  were  produced  by  the  Security  Savings  and 
Trust  Company,  this  morning,  through  you,  as  its 
agent  or  attorney? 

A.  They  are,  yes,  sir.  I  can  give  you  the  exact 
date  of  the  escrow,  if  you  will  hand  me  that  case  they 
came  in. 

Q.     Case  file,  yes. 

A.  February  24th  we  received  these  papers  as  an 
escrow,  and  have  held  them  ever  since  until  I  brought 
them  over  this  morning. 

Q.  Do  you  remember,  or  do  you  know  whether 
or  not,  at  the  time  these  papers  were  received  in  es- 
crow, there  was  paid  through  your  bank,  to  Mr.  John 
H.  Stevenson,  the  sum  of  $3,000? 

A.  There  was.  The  check  was  drawn  to  your- 
self. 

O.  And  do  you  remember  that  it  came  back  en- 
dorsed over  ])y  me  to  Mr.  Stevenson? 

A.     Tt  did. 
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Q.     And  state  whether  or  not  that  is  the  receipt 
that  I  gave  you  at  that  time  for  the  money? 
A.     It  is. 

Mr.  CLARK:    This  receipt  is  offered  in  evidence. 

Marked  "Plaintiffs  Exhibit  7". 

"Portland,  Ore.   Februarv  26,  1912. 

Received  of  Security  Savings  and  Trust"  Company 
Walter  B.  Moore,  through  Security  Savings  and 
Trust  Company,  Three  Thousand  Dollars. 

A.  E.  Clark." 

'Q.  Mr.  Abercrombie,  can  you  state  whether  or 
not,  pursuant  to  the  escrow,  I  caused  to  be  deposited 
in  behalf  of  Walter  Baker  Moore,  the  additional  sum 
of  $3,000,  with  instructions  to  pay  it  over  to  Mr. 
Logan  or  Mr.  Stevenson,  as  attorney  for  Mary  E. 
Cronen  ? 

A.     You  did,  yes,  sir. 

Q.     Do  you  remember  about  when  that  was  paid 
in.^ 

A.     It  was  paid  in  on  May  6th. 
Q.     1912? 
A.     1912. 

Q.  And  it  came  to  your  bank  in  what  form? 

A.  In  the  form  of  a  check. 

Q.  Drawn  by  me? 

A.  Yourself. 

Q.     Has  that  money  been  retained  there  ever  since  ? 

A.     It  is  there  now,  yes,  sir. 

Q.  And  subject  to  the  order  of  Mr.  Loo-an  Mr 
Stevenson,  or  Miss  Cronen,  under  the  ternrs  of  the 
escrow  ? 
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A.  Well,  it  would  have  been  subject  to  their  or- 
ders if  it  hadn't  been  for  the  letter  signed  by  Miss 
Cronen. 

'Q.  I  mean,  you  have  taken  and  held  it  under  the 
escrow? 

A.     Yes,  we  have  held  it  under  the  escrow. 

0.  And  did  you  bring  that  $3,000  with  you  this 
morning,  in  the  form  of  a  draft? 

A.  I  believe  it  is  among  the  papers.  Yes,  I  see  it 
right  there. 

Mr.  CLARK:  I  presume  that  while  it  is  a  little 
informal  for  me  to  make  any  tender  in  behalf  of  the 
Security  Savings  and  Trust  Company,  I,  represent- 
ing the  plaintiff;  I  think  I  am  authorized,  however, 
to  say  the  Security  Savings  and  Trust  Company  has, 
and  now  tenders  into  court  the  $3,000  deposited  with 
it  under  the  escrow  to  be  disposed  of,  pursuant  to  any 
order  the  Court  may  make.    Am  I  right? 

A.  While  made  a  party  defendant  in  this  case,  we 
have  made  no  appearance,  and  desire  simply  to  get 
rid  of  this  escrow. 

0.  And  the  money  is  brought  into  court  for  that 
puri)ose? 

A.     That  is  the  idea. 

Mr.  CLARK:  It  isn't  endorsed,  your  Honor.  The 
draft  is  made  payable  to  themselves.  It  isn't  en- 
dorsed, and  I  presume  that  it  can  be  endorsed  in  ac- 
cordance with  the  order  of  court,  if  the  Court  should 
make  an  order,  in  any  way  or  to  any  person  the  Court 
shall  direct. 

COURT:    Leave  it  in  the  custody  of  the  clerk. 
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Mr.  CLARK:  Yes,  we  will  lecive  it  in  the  custody 
of  the  clerk,  and  the  Court  can  make  an  order  in  any 
form  it  may  see  fit. 

WITNESS :  If  the  Court  please,  I  should  like  a  re- 
ceipt. 

COURT:  Leave  it  deposited  with  the  Court.  The 
clerk  is  custodian. 

Q.  Just  one  more  question.  Along  about  the  4th 
of  April  of  this  year,  state  whether  or  not  the  Security 
Savings  and  Trust  Company  received  a  communica- 
tion from  Miss  Cronen. 

COURT:  I  believe  you  better  return  that  draft. 
Leave  it  in  Mr.  Abercrombie's  possession  until  the 
order  is  made,  and  then  it  can  be  deposited.  He  is 
the  custodian  of  it  and  then  it  will  be  better  for  the 
bank.     (Draft  returned  to  Mr.  Abercrombie.) 

A.     The  Security  Savings  and  Trust  Companv  re- 
ceived a  letter  from  Miss  Cronen. 

Q.     Ls  that  the  letter? 

A.     That  is  the  letter. 

Mr.  CLARK:    I  offer  it  in  evidence. 

COURT:    That  is  the  letter  from  Miss  Cronen? 

Mr.  CLARK:    Miss  Cronen  to  the  bank. 

Marked   "Plaintiff's   Exhibit  8"  and   read   as   fol- 
lows : 

"Portland,  Ore.    April  4,  1912 
Security  Savings  and  Trust  Company, 

Portland,  Oregon. 
Gentlemen: 

Yoi,  are  hereby  notified  tliat  I  have  rescinded  any 
and   all   agreements   heretofore   made   with    Waiter 
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Baker  Moore,  Frank  Allan  Moore,  Margaret  Glea- 
son  Moore,  Miles  C.  Moore,  or  A.  E.  Clark,  their  at- 
torney, in  regard  to  the  litigation  between  myself  and 
Walter  Baker  Moore,  and  together  with  the  escrow 
agreement  between  myself  and  said  parties,  or  either 
of  them,  and  which  was  deposited  with  you  on  or 
about  the  27th  of  February,  1912,  wherein  you  were 
to  deliver  certain  papers  executed  by  me,  and  cer- 
tain papers  executed  by  some  of  said  parties,  upon 
the  payment  of  $3,000  for  my  credit. 

Said  escrow  agreement  was  obtained  by  fraud  and 
deceit,  and  I  will  not  be  bound  thereby.  In  case  said 
escrow  is  delivered,  I  will  be  damaged  in  the  sum  of 
$100,000,  and  I  will  hold  you  accountable  therefor. 
You  are  therefore  hereby  notified  not  to  deliver  the 
said  escrow  to  any  of  said  parties,  or  to  any  one,  or  I 
will  hold  you  for  the  said  damages. 
Yours  very  truly, 

Mary  E.  Cronen." 
O.     State  whether  or  not  you  immediately  trans- 
mitted to  me  a  copy  of  that  letter? 
A.     I  believe  we  did. 

O.  And  state  whether  or  not  the  Security  Savings 
and  Trust  Company  since  that  time  has  taken  the 
position  that  it  didn't  care  to  make  delivery  of  these 
papers  to  any  one  until  the  rights  of  the  respective 
parties  had  been  adjudicated? 

A.     That  is  the  position  we  take. 
■Q.     Did  you  have  any  further  participation  in  the 
escrow? 
A.     Yes. 
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Q.  I  show  you  a  paper  and  ask  you  if  that  is  the 
check  which  you  issued  to  me  when  the  papers  were 
deposited  in  escrow? 

A.     Yes,  sir,  that  is  the  original  cashier's  check. 

Q.  And  that  check  was  returned  and  paid  through 
your  bank  February  26th,  paid  through  the  clearinq- 
house,  February  26,  1912? 

A.     That  is  right. 

Q.  And  was  returned  through  the  clearing  house 
with  the  endorsement  upon  it  that  now  appears  upon 
it? 

A.     Yes. 

Mr.  CLARK:  The  check  is  endorsed  'Tav  to  J 
H.  Stevenson,  or  order.  A.  E.  Clark.  John  H.  Stev- 
enson."   We  offer  it  in  evidence. 

Marked  "Plaintiffs  Exhibit  9". 

WITNESS:  I  would  like  to  get  a  receipt  in  par- 
ticular for  that  cancelled  check. 

Cross  Examination. 
Questions  by  Mr.  NOLAN: 

These  papers  referred  to  by  you  as  an  escrow  were 
received  in  your  bank  on  the  26th  day  of  Februarv 
1912.     Is  that  right? 

A.     The  24th. 

Q.  The  receipt  is  dated  February  26th.  How  do 
you  account  for  that  ? 

Mr.  CLARK :  They  were  in  fact  put  in  on  the  26th 
the  day  the  check  was  given.     I  remember  that 

A.  The  entry  that  we  have-the  custom  is  to  en- 
ter the  date  the  escrow  is  received  as  noted  on  the  out- 
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side  of  the  envelope,  which  here  is  February  24th. 
The  money  was  evidently  received  on  the  26th,  as  the 
receipt  shows. 

0.  This  $3,000  was  paid  on  the  same  date  that  the 
escrow  was  received.     Is  that  ri.^ht. 

A.     Well,  I  couldn't  say  as  to  that. 

'O.     Well,  it  was  about  the  date? 

A.     It  was  about. 

O.     The  money  on  this  was  paid  on  the  26th? 

A.     Yes,  it  was  paid  on  the  26th. 

0.  That  was  the  date  you  received  the  escrow, 
was  it  not? 

A.  I  presume  it  was,  but  I  wouldn't  swear  to  that, 
because  the  only  evidence  I  have  of  the  date  of  the 
receipt  of  the  escrow  is  February  24th.  The  papers, 
however,  probably  speak  for  themselves,  and  it  states 
that  the  $3,000  is  received  at  the  time  of  the  deposit 
of  these  papers  in  escrow.  It  is  probably  a  state- 
ment of  fact. 

Q.  How  did  that  receipt  come  to  be  given?  How 
does  it  come  that  it  was  signed  by  Mr.  Clark  ? 

A.  We  received  a  telegram  from  Mr.  Moore  which 
is  attached  to  this  receipt — 

Mr.  CLARK:  Now,  here,  when  I  unpinned  this, 
I  thought  it  was  one  of  mine.    I  thought  that  was  it. 

A.  This  is  the  telegram  authorizing  the  Security 
Savings  and  Trust  Company  to  pay  Mr.  A.  E.  Clark 
the  sum  of  $3,000  which  we  thereupon  did,  and  took 
that  receipt  for  it. 

Q.  Yes.  These  are  the  same  thing.  They  both 
belong  together,  then. 
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A.     Ye^,  this  is  the  order  to  pay  the  money,  and 
tliis  is  the  receipt  for  the  money.    It  should  he  pinned 
toq-ether. 
Witness  excused. 

Proceedings  herein  adjourned  until  2  P.  M. 
Portland,    Ore.,   Wednesday,   September  4,    1912,   2 
P.  M. 
Mr.  CLARK :    I  think  all  the  papers  relating  to  the 
several  transactions  have  been  introduced,  and  while 
this  is  a  case  brought  by  Walter  Baker  Moore  only, 
to  some  extent  it  is  dove-tailed  in  with  the  papers 
signed  with  respect  to  Frank  and  his  wife  and  Gov- 
ernor Moore.    I  simply  wish  to  say  and  have  it  spread 
on  the  record  that  we  have  here,  and  have  had  since 
the  time  prior  to  the  expiration  of  the  90  day  period, 
the  certificate  signed  by  Frank  and  his  wife  ready  for 
delivery,  of  which   fact   Miss   Cronen   was   notified, 
through  her  counsel,  and  it  has  been  ready  for  de- 
livery, and  is  ready  for  delivery,  and  we  tender  it  in 
connection  with  the  proceedings  in  this  court,  to  be 
delivered  in  accordance  with  the  stipulation  of  escrow. 
I  think  that  is  all  we  have  to  offer. 
Plaintiff  rests. 

Mr.  NOLAN:    I  wish  to  recall  Mr.  Stevenson. 
JOHN  H.  STEVENSON,  recalled  by  the  defend- 
ant. 

Direct  Examination. 
Questions  by  Mr.  NOLAN : 

Mr.  Stevenson,  have  any  certificates  from  Frank 
Moore,  or  Margaret  Gleason  Moore  ever  been  ten- 
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dered  to  you  for  Miss  Cronen  ? 

A.  Well,  yes,  I  believe  at  or  about— some  time 
after  the  expiration  of  the  90  day  period,  Mr.  Clark- 
informed  me  that  he  had  these  certificates  ready  for 
delivery. 

O.     That  was  after  the  24th  of  May,  1912? 

A.     Yes. 

'O.     Not  prior  to  that  time  ? 

A.     No,  not  before  that  time. 

Cross  Examination. 
Questions  by  Mr.  CLARK: 

Do  you  know  whether  I  had  informed  your  of- 
fice, some  time  before,  that  we  were  ready  to  close 
up ;  that  I  had  the  certificates  ? 

A.     No,  I  don't  know  as  to  that. 

O.     You  don't  know  as  to  that? 

A.  No.  I  recalled  that,  about — some  day  or  two 
— the  date  of  it — T  think  it  was  on  the  day  that  the 
90  day  period  expired,  I  called  you  up  in  reference  to 
the  matter,  and  you  then  asked  me  for  three  or  four 
more  days  in  which  to  procure  the  certificates,  and  I 
told  you  to  go  ahead  and  take  the  time,  and  my  mem- 
ory upon  that  point  is — might  be  clearer.  I  know  T 
reported  the  fact  back  to  Miss  Cronen  that  I  had 
granted  this  extension  of  time,  and  she  objected  to  my 
doing  it,  said  it  was  unauthorized. 

O.  Now,  just  to  refresh  your  memory,  wasn't  that 
conversation  probably  about  ten  days  before  I  told 
you  I  didn't  know  whether  T  could  get  it ;  that  Frank 
was  coming  to  town ;  and  T  got  it  before  the  time  ex- 
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pi  red? 

A.     ^'ou  showed  me  that  afterwards,  ves.     I  re- 
member at  that  time,  I  have  a  very  distinct  recollec- 
tion, you  asked  for  additional  time. 
Q.     You  don't  remember  just  when  that  was? 
A.     It  was— the  reason  I  am  positive  was  because 
the  tmie  was  about  up,  or  up,  and  I  wanted— 

Q.     My  recollection  is  different  about  it,  but  then 
I  can't  argue  with  you  now;  but  my  recollection  is 
It  was  about  ten  days,  and  I  wasn't  sure  whether  I 
could  get  it  or  not,  didn't  I  tell  you,  on  account  of 
Mrs.  Frank  having  broken  her  arm? 

A.     Nothing  was   said   to   me   about   Mrs.    Frank 
having  broken  her  arm. 

Q.     It  must  have  been  Logan.     That  is  all. 
Witness  excused. 

MARY  E.  CRONEN,  the  defendant,  being  duly 
sworn  m  her  own  behalf,  testified  as  follows. 

Direct  Examination. 
Questions  by  Mr.  NOLAN  : 

You  are  Mary  E.  Cronen,  are  you? 
A.     I  am. 

Q.     The  defendant  on  this  case? 
A.     I  am. 

Q.     You   have   heard   the   testimony  of  the   wit- 
nesses of  the  plaintiff  this  morning? 
A.     Yes. 

Q.  Now,  I  would  like  to  have  you  explain  to  the 
Court  what  conversation  you  had  with  Mr.  Stevenson 
ni  regard  to  the  escrow,  and  after  it  was  deposited; 


no  Mary  E.  Cronen  vs. 

the  first  time  you  had  any  conversation  with  him  after 
the  deposit. 

A.  Well,  the  conversation  I  had  with  him  was 
over  the  telephone. 

O,     When  was  that? 

A.  Must  I  answer  your  question  direct,  or  may  I 
explain  ? 

O.  fust  explain  to  the  Court  what  conversation 
you  had  with  Mr.  Stevenson  after  this  alleged  settle- 
ment. The  first  conversation  you  had  with  him  after 
that  time. 

A.  Well,  I  will  have  to  go  back  several  days  before 
that,  because  I  can't  begin  there. 

Q.  You  talked  with  him  soon  after  this  alleged 
settlement,  did  you  not? 

A.  Yes,  I  telephoned  him,  and  left  a  message 
with  Mr.  Sam  Johnson,  his  secretary,  to  hold  those 
papers  until  I  could  get  down  to  the  office;  there  was 
something  more  I  wanted  to  speak  about  that  I  had 
overlooked  the  other  day,  or  didn't  thoroughly  under- 
stand.   He  said  to  come  now,  it  must  go  to  escrow. 

'Q.     When  was  that  you  had  this  conversation  with 

him  ? 

A.  Well,  1  understood  it  was  the  next  day,  but  it 
must  have  been  Monday  morning,  because  the  papers 
were  signed  Saturday,  and  the  following  day  was 
Sunday,  and  I  know  the  telephone  was  at  his  office, 
and  he  wouldn't  have  been  in  his  office  Sunday. 

O.  Now,  what  did  Clark  say  in  that — at  that  meet- 
ing in  regard  to  Miles  C.  Moore,  as  to  a  vindication 
from  him? 
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A.  Xovv,  T  sliall  have  to  explain  that  when  I  went 
to  that  office,  we  had  hag'^t^led — I  can't  put  it  any  oth- 
er way  tlian  haggled — about  the  vindication  for 
months.  Mr.  Clark  said  it  was  aside  from  the  case, 
and  my  own  attorneys  told  me  it  couldn't  be  handled 
legitimately,  according  to  law.  It  was  a  woman's 
whim — all  that  sort  of  thing.  I  said  as  long  as  it  was 
a  woman's  whim,  and  when  agreed  upon,  it  would 
hold — is  that  right?  T  have  never  been  on  the  witness 
stand  before. 

COURT:    Answer  the  counsel's  questions. 

O.  Was  there  any  understanding  about  getting  a 
certificate  from  Miles  C.  Moore? 

A.     There  was. 

Q.     Yes? 

A.  Xo,  I  waived  that,  because  Mr.  Clark  could 
not  get  that.  He  said  Mr.  Moore  was  on  the  way  to 
the  Orient.  He  w^as  either  about  to  sail,  or  he  had 
sailed  the  day  previous.  He  had  every  reason  to  be- 
lieve Mr.  Moore  was  on  the  way  to  the  Orient  at  that 
time,  and  would  not  be  back  at  the  end  of  90  days. 
I  said,  "I  can't  wait,  I  v/ill  take  the  other  two". 

O.  Do  you  know  whether  or  not  Mr.  Moore  was 
on  the  way  to  China? 

A.  I  saw  him  a  day  or  two  afterwards  at  the 
Multnomah  Hotel  at  dinner. 

Q.     So  he  was  not  on  his  way  at  that  time? 

A.     No. 

O.  Had  you  known  that  Mr.  Moore  was  in  the 
City  or  where  he  could  have  been  reached,  would  you 
have  entered  into  this  stipulation? 
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A.  No,  T  never  would.  I  didn't  think  Mr.  Moore's 
word  counted  for  a  great  deal,  but  it  was— I  didn't 
feel  any  enmity  against  Mr.  Moore,  however,  I  had 
been  misrepresented;  it  was  his  son,  and  it  was  a 
father's  privilege  to  favor  his  son  the  way  he  had 

done. 

'O.  You  heard  the  testimony  about  Mr.  Clark's 
getting  the  statement  about  Frank  Moore? 

A.  Mr.  Clark  and  my  own  attorneys  don't  re- 
member that  but  I  remember  that. 

O.     Tell  the  court  what  Mr.  Clark  said  in  regard 

to  that. 

A.     When  it  came  to  the  discussion  about  having 
this  here;  when  I  found  that  that  was  not  there  in 
the  office,  I  said  we  were  not— that  was  the  24th  day 
of  February  and  the  case  was  set  for  the  29th,  and  if 
they  waited— they  weren't  sure  they  could  get  this, 
and  1  didn't  want  to  run  any  risk  of  not  getting  that. 
I  counted  that  above  anything  else  in  that  statement, 
and  Mr.  Clark  said  no;  he  said  he  couldn't  do  that, 
or  couldn't  furnish  that  in  sufficient  time,  or  some- 
thing; I  don't  know  just  how.     I  said,  "Well,  then, 
you  understood  all  the  time  I  intended  to  file  defam- 
ation of  character  suits  all  along".     I  have  wanted 
these  people  to  settle  all  under  one  heading  or  I  will 
file  defamation  of  character  cases."     Mr.  Clark  said 
"Go  ahead  and  file  them".    Then  my  own  attorneys 
came  in  and  persuaded  me  the  thing  could  be  arrang- 
ed amicably,  and  it  was  at  that  time  and  that  moment 
Mr.  Clark  said  he  could  have  them  there  by  return 
mail. 
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Q.  Now,  would  you  have  entered  into  this  stipu- 
lation had  he  made  any  other  promise  to  you? 

A.     I  don't  beheve  I  would. 

Q.  Was  there  an  understanding-  about  having  the 
certificates  of  vindication  placed  on  record  ^  any 
where? 

A.  With  my  own  attorneys  we  held  it  was  my 
privilege  to  do  it  when  I  got  them.  That  is  whv  I 
wanted  them  in  the  form  of  an  affidavit-must ^3e 
properly  attested. 

Q.  Was  that  talked  over  at  this  meeting? 
A.  Only  this,  that  when  Walter  Baker  Moore  vin- 
dicating document  was  given  to  me,  I  refused  to  take 
It  for  the  fact  that  it  was  not  properly  attested,  and 
then  Mr.  Clark  signified  his  willingness  to  identify 
the  signature,  and  he  assured  me  at  the  time  "don't  I 
know  the  signature"  I  said,  "and  know  it  very  well 
after  all  these  years,  but  that  isn't  the  point." 

Q.     What  was  said  at   that  meeting  about  their 
being  recorded  anywhere? 

A.     I  don't  know  that  we  discussed  it  in  the  pres 
ence  of  Mr.  Clark.     I  know  it  was  well  understood 
between  me  and  my  attorneys,  that  I  might  and  I 
should  put  it  on  record,  and  should  refer  my  friends 
to  that. 

Q.  You  don't  know  whether  Mr.  Clark  understood 
It  or  not? 

A.  I  don't  know  what  took  place  between  the  at- 
torneys. I  know  what  took  place  between  the  three 
of  us  at  that  time  in  the  office. 

•Q.     Now,  Miss  Cronen,  tell  the  Court  what  was  to 
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be  deposited  in  escrow. 

A.  Well,  as  I  understood  it,  I  understood  that  the 
release  was  the  only  thing  to  be  deposited  in  escrow. 

O.     Which  release? 

A.     My  release  of  Walter  Baker  Moore. 

Q.  And  what  was  to  become  of  the  other  papers 
which  you  signed? 

A.  I  didn't  know  until  this  morning  and  they 
were  shown  in  court,  there  ever  were  two  papers  in 

the  escrow. 

p.     What  was  to  become  of  the  paper  signed  by 

Walter  Baker  Moore? 

A.     It  was  to  be  given  to  me. 

O.     At  that  time? 

A.  That  is  what  I  understood.  I  counted  on  that, 
and  that  is  the  thing  that  I  called  up  Mr.  Stevenson 
particularly  for  that  morning,  was  to  understand 
whether  that  was  included  in  the  escrow,  because  I 
hadn't  understood  it.    I  wanted  that  at  that  time. 

p.  Would  you  have  entered  into  this  agreement 
if  you  had  understood  that  was  to  be  deposited  in 

escrow? 

A.  No,  I  wouldn't  have  done  it,  because  my  whole 
ambition  was  to  have  that  thing  at  that  time.  That 
was  one  of  the  valuable  considerations  at  that  time, 
or  else  it  would  have  gone  to  trial. 

O.  Now,  there  is  testimony  to  the  effect  that  you 
saw  and  went  over  the  stipulation  which  was  made 
with  regard  to  Frank  Moore. 

A.     Regarding  Frank  Moore,  Frank  Allan  Moore? 

'O.     Yes.  the  stipulation  the  attorneys  entered  into 
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in  regard  to  the  vindication  from  Frank  Moore  and 
settlement  with  him.  Was  that  drawn  up  in  your 
presence? 

A.     That  was  drawn  up  in  my  presence. 

Q.     You  saw  it? 

A.     Yes. 

Q.     You  understood  its  contents? 

A.  I  understood  its  contents,  and  that  it  was  to 
be  turned  over  to  them  in  a  day  or  two,  or,  as  Mr. 
Clark  stated,  by  return  mail.  Those  were  the  exact 
words,  as  I  remember;  and  that  release  of  Frank  A. 
Moore  and  his  wife,  and  Miles  C.  Moore  was  to  be 
given  to  them  just  as  soon  as  this  came  down,  which 
was  to  be  in  a  day  or  two,  or  return  mail. 

Q.     How  about  the  escrow  agreement  which  has 
been  introduced? 

A.     I  never  saw  that.    I  never  knew  it  existed  un- 
til I  saw  it  in  the  courtroom  this  morning. 

Q.  Was  that  drawn  up  in  your  presence  at  that 
meeting? 

A.     If  it  was,  I  don't  know  it. 

Q.  Did  you  s£e  the  stipulation  which  your  at- 
torneys entered  into,  in  regard  to  the  dismissal  of 
the  case  you  have  against  Walter  Baker  Moore? 

A.     You  mean  the  release  of  him  ? 

Q.     No,  the  stipulation  which  they  entered  into? 

A.     Between  the  attorneys? 

Q-     Agreeing  to  release  on  its  merits. 

A.  I  don't  understand  the  legal  phrase.  If  you 
refer  to  the  release  of  Walter  Baker  Moore,  what  we 
usually  call  that  paper— 
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O.     That  is  Plaintiff's  Exhibit  2. 

A.     No,  I  don't  know  anything  about  this  at  all. 

O.  Was  that  drawn  up  in  your  presence  at  that 
meeting? 

A.  I  don't  know  anything  about  it.  I  left  that  en- 
tirely with  my  attorneys,  and  I  trusted  them  implic- 
itly with  everything. 

O.  You  are  quite  sure  that  never  was  read  to 
you? 

A.     I  don't  know  it  if  it  was. 

Q.  Now,  what  papers  did  Mr.  Clark  have  already 
prepared  when  he  came  to  that  meeting? 

A.  The  declarations  from  Walter  Baker  Moore, 
and  the  release  of  Walter  Baker  Moore. 

Q,  That  was  the  paper  which  Walter  Baker 
Moore  had  signed,  and  which  he  certified  to,  and 
the  one  which  you  signed  with  regard  to  Walter  Bak- 
er Moore? 

A.     Yes,  sir. 

O.  Mr.  Clark  had  those  were  already  prepared, 
and  then  he  submitted  them  to  you,  did  he? 

A.     Yes. 

Q.     You  read  them  over? 

A.  Yes,  and  I  objected  to  the  reading  of  the  top 
line  saying  that  for  $6,000.  I  objected.  I  said,  no, 
this  isn't  being  settled  for  $6,000.  It  is  being  settled 
for  $6,000  and  these  vindications.  And  they  all  said 
this  was  a  minor  matter.  It  wasn't  a  matter  which 
should  be  put  in  a  legal  document,  and  didn't  make 
much  difference,  and  I  ought  to  let  it  go  at  that.  And 
I  did. 
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(J.  That  is  the  reason  you  signed  it,  because  thev 
told  you? 

A.  Well.  I  had  an  idea  it  was  all  right,  and  I  just 
signed  it. 

Q.  Now,  what  other  papers  were  prepared  and  ex- 
ecuted at  that  meeting  other  than  what  I  have  men- 
tioned? 

A.  The  release  of  Frank  A.  Moore  and  his  wife, 
and  the  form  of  their  vindicating  affidavit.  Now' 
when  we  read  over  Walter  Baker  Moore's  affidavit 
''and  my  family",  "for  reasons  peculiar  to  himself 
'and  my  family'  ",  or  "to  myself  and  my  family",  the 
"my  family"  was  left  out.  After  they  had  been  re- 
peatedly returned,  I  said  I  simply  wouldn't  accept 
the  thing,  simply  wouldn't  accept  it  unless  it  con- 
tained that. 

Q.  Why  did  you  execute  it  while  that  wasn't  in 
It  after  it  came  back? 

A.  Well,  I  was  just  simply  there,  and  I  just  did 
It.  I  was  utterly  disgusted  as  it  was.  The  thing  had 
Ijeen  hanging  then  about  a  year. 

Q.     Now,  what  was  the  understanding  as  to  what 
should  become  of  these  releases  and  various  papers 
in  case  this  additional  $3,000  should  not  be  paid? 
A.     Should  not  be  paid? 
Q-     Yes. 

A.     The  papers  were  to  be  returned  to  me,  and  Mr 
Clark   specially   stipulated   in    case,   when    I   said   to 
hmi— here  is  where  I  must  explain— M.    J.  Lee  sit 
ting  over  there,  followed  me  into  the  Portland  I  i 
brary  about  the  18th  of  February,  and  he  proceeded 
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to  intimidate  me,  as  he  had  been  employed  to  do  for 
months,  no,  for  years  before,  about  these  goods  they 
had  on  me,  and  that  goods  they  had  on  me,  and  an- 
other few  things.  And  in  the  meantime,  this  thing 
was  in  progress.  At  any  rate,  when  I  mentioned  the 
vindication,  he  said  they  will  never  give  a  vindica- 
tion. Mr.  Clark  subsequently  came  to  $6,000,  noth- 
ing else,  and  I  said  ''the  case  will  never  be  settled; 
that  is  all  there  is  to  that." 

0.  Now,  you  have  alleged  in  your  answer,  among 
other  things,  that  you  were  to  retain  this  $3,000 
which  was  paid,  in  case  these  certificates  from  Frank 
Allan  Moore  and  Margaret  Gleason  Moore  were  not 
returned  to  you  within  the  next  day  or  two? 

A.  It  was  those  things  that  Mr.  Lee  had  told  me 
that  prompted  me  to  ask  Mr.  Clark  "what  guarantee 
have  I  they  will  ever  be  signed?  What  guarantee 
have  I  that  you  will  do  the  thing  you  promise?"  He 
said  the  guarantee  I  have,  aside  from  this  here  is  $3,- 
000,  if  they  refuse — if  that  contract  isn't  carried  out. 

Q.     That  is,  Mr.  Clark  promised  and  agreed — 

A.  To  refund  that.  It  was  in  order  to  make  me 
accept  his  promise  that  they  would  be  there  by  re- 
turn mail.  He  didn't  say  within  two  days,  or  any- 
thing of  the  kind. 

O.     What  was  said  about  two  weeks  there? 

A.     That  must  have  taken  place  out  in  the  hall. 

O.     Did  you  overhear  that  conversation? 

A.     T  never  overheard  it. 
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Cross  Examination. 
Questions  by  Mr.  CLARK: 

Do  you  recall,  Miss  Cronen,  the  fact  that  the  papers 
concerning  Frank  A.  Moore  and  his  wife,  and  the 
Governor  were  dictated  in  the  office  that  day? 

A.  They  were,  but  do  you  remember  why  they 
were  dictated  in  the  office  that  day? 

Q.     I  have  a  very  distinct  recollection,  but  if  you 
will  answer  my  questions  we  will  get  along  better. 
A.     I  remember  they  were.    I  answered  that  I  did. 
'Q.     Do  I  understand  you  to  say  you  understood 
those  papers  ? 

A.     Just  put  that— 

Q.  Did  I  understand  you  to  say  awhile  ago.  in  an- 
swer to  Mr.  Nolan  that  you  understood  those  pa- 
pers  ? 

A.  That  I  understood  the  release  of  these  people? 
Yes. 

Q.  The  Frank  A.  Moore  papers  that  you  heard 
dictated  that  day? 

A.     Yes,  that  I  was   to  release  him   when   they 
turned  in  those  vindicating  affidavits  to  you. 
Q.     Release  Frank  A.  Moore? 
A.     Yes. 

Q.  And  the  other  paper  which  contained  the 
form  of  the  vindication  were  both  dictated  in  your 
presence? 

A.     Yes. 

Q.     And  written  out  while  you  were  there  ^ 
A.     Yes. 
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O.  And  afterwards  brought  back  in  the  room 
where  we  w^re  all  sitting  and  signed  up? 

A.     Yes. 

0.     That  is  so,  isn't  it? 

A.     Yes. 

Q.  Now,  you  understood  the  papers  that  you 
heard  dictated  that  day,  didn't  you?  You  understood 
what  occurred? 

A.     Well,  there  were  verbal  provisions  always  on 

the — 

O.     I  am  speaking  now  of  papers.  You  understood 

the  papers? 

A.     I  understood. 

O.  And  you  understood  that  we  were  putting  our 
agreement  in  writing? 

A.  Yes.  When  I  objected  to  certain  forms,  you 
kept  saying  "That  isn't  the  law,  that  of  course  this  is 
all  form." 

Q.     Who  were  representing  you  that  day? 

A.  You  all  there  were — you  all  three  said  that 
isn't  the  law;  this  is  a  form. 

Q.     Who  was  your  attorney? 

A.     Logan  &  Stevenson. 

O.     They  represented  you? 

A.     Yes. 

■Q.     I  represented  Walter  Baker  Moore? 

A.     Yes,  sir. 

Q.  Now,  we  talked  over  the  agreement  first,  then 
we  put  it  in  writing,  didn't  we? 

A.     Yes,  sir. 

O.     And  do  you  remember     the     controversy,  or 
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rather  the  discussion  that  day  as  to  the  form  of  the 
vindication? 
A.     Ves. 

Q.     That  Frank  and  his  wife  should  sio-n? 
A.     Yes. 

Q.     You  indeed  practically  determined  the  phrase- 
ology of  that,  didn't  you? 

A.     I  did  not. 

Q.     Who  did  ? 

A.     Mr.  Logan  and  Mr.  Stevenson. 

Q.     Did  you  take  any  part  in  the  discussion  ? 

A.  A  week  or  two  previous  to  that  when  Mr 
Stevenson  was  in  your  office  and  you  thought  you  had 
arrived  at  a  settlement,  I  suddenly  thought  maybe  he 
didn  t  remember  that  and  maybe— 

•Q.  Did  you  ever  see  me  or  talk  with  me  at  all  or 
meet  me  m  my  office  at  all  until  the  afternoon  of  the 
24th? 

A.     I  never  saw  you. 

Q.     You  never  talked  with  me  over  the  phone   or 
I  never  conversed  or  communicated  with  you   direct 
ly  or  mdirectl3^  until  I  was  introduced  to  you  that  af- 
ternoon? 
A.     Yes. 

Q.     Now.  coming-  back  to  the  clay  that  we  actually 
d.-ew  up  these  Frank  A.  Moore  papers,  you  pract,' 
cally  determined  the  form  that  was  put  in  the  ao-ree 
ment  that  day,  didn't  you?  " 

A.     It  was  determined  by  Mr.  Logan  and  Mr  Stev- 
enson. 

Q.     In  consultation  with  you? 
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A.  No,  simply  because  it  was  a  matter  of  form. 
When  I  insisted  upon  retraction,  I  insisted  upon  cer- 
tain things  that  I  must  have  retracted.  They  said,  it 
won't  do,  it  ain't  the  law. 

O.     Who  did? 

A.     My  attorneys. 

0.  Do  you  remember  insisting  that  there  should 
be  put  in  there,  that  form,  that  she  is  a  gentlewoman? 

A.     No,  I  didn't  anything  of  the  kind. 

Q.     You  didn't  have  anything  to  do  with  that? 

A.     I  didn't. 

0.  Didn't  you  hear  that  at  all  in  the  discussion 
that  day? 

A.  That  is  not — as  that  stands  there  it  is  not  what 
was  accepted  that  day. 

0.     It  is  not  what  was  accepted  that  day? 

A.     No,  it  is  not. 

Q.  You  mean  to  say  that  this  agreement  which 
Mr.  Stevenson  signed  and  which  was  dictated  in  your 
presence — 

A.  I  don't  know  anything  about  whether  he  sign- 
ed that  or  didn't.  That  thing  as  you  read  it  this 
morning  is  not  what  we  agreed  upon  in  that  office 
that  day. 

Q.     That  is  not  what  you  heard  dictated  that  day : 

A.     No. 

Q.  It  is  not  what  you  heard  dictated  that  day  al 
all? 

A.     No. 

Q.     Does  it  bear  any  resemblance  to  it? 

A.     It  bears  a  very  great  resemblance,  yes. 
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O.  Now,  your  idea  is  now  that  what  was  dictated 
and  signed  in  the  office  that  day  in  your  presence  is 
not  what  was  produced  in  court? 

A.     That  is  not  it. 

Q.  Then  you  mean  to  say  that  your  attorneys  sub- 
stituted something  which  wasn't  agreed  upon,  dic- 
tated or  signed  that  day? 

A.  I  have  only  my  memory  to  serve  me.  Usually 
It  is  a  very  good  memory. 

Q.  Now,  what  was  there  in  those  papers  that  were 
dictated  that  day  which  was  not  in  the  one  pro- 
duced ? 

A.     I  will  tell  you  right  away. 

Q.  When  did  you  make  the  memorandum  from 
which  you  are  reading  now? 

A.  That  memorandum  I  have  had  in  this  book  for 
a  long  time. 

Q.     When  did  you  make  it? 

A.     I  made  it  somewhere  along  about  last— I  guess 
probably  the  10th  of  last  February. 
Q.     The  10th  of  last  February? 

A.  When  I  decided  on  what  would  be  the  vindi- 
cation. 

Q.  That  is  you  made  the  memorandum  which  you 
are  now  reading  on  the  10th  of  February,  or  fourteen 
days  before  the  settlement? 

A.     Yes. 

'Q.     Read  the  memorandum. 

A.  I  don't  need  to.  It  was  simply  the  last  clause 
in  that-that  they  knew  nothing  about  me  which 
would  detract  from  the  character  of  a  true  gentlewo- 
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man.  I  didn't  tell  them  to  say  I  was  a  gentlewoman, 
but  that  they  knew  nothing  about  me  that  would  de- 
tract from  my  character  as  a  true  gentlewoman.  That 
is  certainly  what  was  signed  in  that  office. 

Q.     Did  they  sign  anything  in  the  office  that  day? 

A.  It  was  the  thing  that  was  put  up  to  me  and 
that  they  were  reading  to  me  in  that  office.  That  is 
what  I  accepted. 

Q.     What  other  difference  is  there? 

A.     I  don't  remember  any  other  difference. 

O.  Then,  outside  of  that  difference  which  you  say 
was  not  the  form  dictated,  the  paper  in  court  is  exact- 
ly what  you  heard  dictated  and  read  and  signed  in 
the  office? 

A.     It  is  about  that. 

Q.     You  recognize  or  recall  no  other  difference? 

A.     About  that. 

Q.     You  are  sure  now  there  is  no  other  difference 

you  recall? 

A.     I  am  not  sure  at  all. 

O.     You  are  not  sure  at  all? 

A.     No,  I  am  not.     I  can't    be    positive    of    any- 


thing. 


'O.  You  are  positive  though  that  the  form  in  this 
paper  is  not  the  form  agreed  upon? 

A.  Those  last  words,  I  remember  very  distinctly, 
is  not  the  form  agreed  upon.  I  remember  that  very 
distinctly. 

O.     That  is  the  only  difference  you  remember,  is  it  ? 

A.  That  is  the  only  difference  that  comes  up  to 
my  mind  as  positive. 
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O.     Do  you  think  of  any  that  comes  up  to  your 
mind,  not  positive? 
A.     No. 

O.     How  long-  were  you  in  the  office  that  day? 

A.     I  don't  know. 

Q.     About  how  long? 

A.  Well,  I  went  there  at  one  o'clock,  and  I  sup- 
pose it  was  possibly  half-past  two  when  I  left.  I 
couldn't  say  positively. 

Q.  Possibly  there  a  couple  of  hours.  Several  pa- 
pers were  dictated  and  written  out  while  you  were 
these? 

A.  Two  of  them  that  I  know  of.  I  don't  know  of 
any  others. 

Q.     You  remember  signing  the  release  of  Walter 
Baker  Moore? 
A.     Yes. 

'Q.     You  say  3'ou  do  not  recall  any  escrow  agree- 
ment? 

A.     With  that  paper? 
Q.     Or  any  other? 

A.     I  do  that  that  escrow,  that  release 

Q.  I  understood  you  to  say  that  you  do  not  recall 
any  escrow  agreement  having  been  talked  of,  exhib- 
ited or  signed  that  day. 

A.     You  are  mistaken,  I  didn't  say  that. 

Q.     What  did  you  say? 

A.  I  said  I  understood  from  my  attorneys  and 
from  you  that  because  the  Moores  couldn't  furnish  six 
thousand  dollars  at  that  time,  that  they  wanted  ninety 
days,  and  I  said  "Well,  that  will  be  all  right.    I  don't 
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care  about  that ;  they  can  have  all  the  time  they  want 
to,  but  my  release  must  be  kept  until — 

Q.     Where  was  it  to  be  kept? 

A.  In  escrow  in  a  bank.  My  release,  not  the  vin- 
dicating document. 

Q.     Your  release? 

A.     Only. 

Q.     And  what  was  to  be  done  with  the  release  of 

Frank  ? 

A.  Why  that  was  to  be  given  to  Frank  by  return 
mail  when  these  vindicating  affidavits  were  given  to 

me. 

(J.     Now,  do  you  recall  that  all  the  papers  were  left 

with  your  attorneys? 

A.     Yes. 

O.     All  of  the  papers? 

A.     Well,  I  can't  say  that  because — 

O.     (interrupting)  Well,  you  understand — 

A.  (continuing)  I  understood  until  this  morning 
that  that  release  of  Frank  Moore  was  in  your  posses- 
sion. I  didn't  know  it  was  in  the  bank  at  all,  and  I 
tell  you  I  don't  know  whether  the  escrow  covered 
that  paper  at  all.  I  understood  all  the  time  that  waa 
in  your  possession. 

Q.  And  you  never  understood  to  the  contrary  un- 
til this  morning? 

A.     That  was  the  first  I  knew  about  it. 

Q.  And  you  never  understood  any  of  the  Frank 
Moore  papers  were  in  escrow  until  this  morning? 

A.  That  was  the  first  I  knew  about  it.  I  never 
knew  that. 
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O.  Do  you  recall  writing  a  letter  to  the  Security 
Trust  &  Savings  Bank? 

A.     T  remember  distinctly  I  did. 

Q.  At  that  time  you  had  no  idea  at  all  that  any 
papers  relating  to  Frank  A.  Moore  were  in  escrow— 
or  his  wife  or  Miles? 

A.     I  didn't  know  where  they  were. 

O.     Now,  wait  a  moment.    Until  this  mornins— 

A.     (interrupting)    I  don't  know  that  they  were  in 
escrow. 

Q.     Until  this  morning? 

A.     Yes. 

Q.     You  didn't  have  the  slightest  notion  ? 

A.  No.  Now,  don't  think  you  will  corner  me 
there,  because  you  will  not,  for  I  have  experienced  so 
much  trickery  since  this  case,  that  anything  I  write 
is  going  to  give  the  information. 

Q.  I  am  glad  I  didn't  represent  you  in  the  case. 
Until  this  morning  now,  you  had  not  the  slightest 
notion  that  the  Frank  Moore  release  or  any  of  the 
papers  relating  to  the  Frank  Moore  matter  were  in 
escrow,  and  you  supposed  all  the  time  that  release 
was  in  my  possession? 
A.     Yes. 

Q.     And  you  supposed  that  the  only  papers  that 

were  in  escrow  until  this  morning 

A.     Yes. 

Q.     (continuing)  was  the  release  of  Walter  Baker 
Moore  ? 
A.     Yes. 
Q.     And  you  didn't  discover  to  the  contrary  until 
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you  came  into  court  this  morning? 

A.     Yes. 

•Q.     Now,  will  you  please  tell  me  why  on  April  4th, 
all  these  things  being  true — 

A.     Yes. 

Q.  (continuing)  that  you  wrote  to  the  Security 
Trust  &  Savings  Bank  as  follows:  "You  are  hereby 
notified  that  I  have  rescinded  any  and  all  agreements 
heretofore  made  with  Walter  Baker  Moore,  Frank 
Allan  Moore,  Margaret  Gleason  Moore,  Miles  C. 
Moore,  or  A.  E.  Clark,  their  attorney,  in  regard  to  the 
litigation  between  myself  and  Walter  Baker  Moore, 
and  together  with  the  escrow  agreement  between  my- 
self and  said  parties  or  either  of  them,  and  which  was 
deposited  with  you  on  or  about  the  27th  day  of  Feb- 
ruary, 1912,  wherein  you  were  to  deliver  certain  pa- 
pers executed  by  me  and  certain  papers  executed  by 
some  of  said  parties  upon  the  payment  of  three  thou- 
sand dollars  for  my  credit.  Said  escrow  agreement 
was  obtained  by  fraud  and  deceit  and  I  will  not  be 
bound  thereby."  Now,  if  you  didn't  know  until  this 
morning,  hadn't  the  slightest  conception  until  this 
morning  that  any  paper  touching  Margaret  Gleason 
Moore,  Frank  Allan  Moore,  or  Miles  C.  Moore  were 
on  deposit  at  that  bank,  or  that  any  escrow  agreement 
relating  thereto  had  been  made  at  the  bank,  why  did 
you  notify  the  bank  touching  those  papers  on  April 
4th? 

A.  It  wasn't  touching  those  papers.  I  wrote  that 
myself  and  know  just  what  was  there.  It  was  touch- 
ins:  that  release  of  Walter  Baker  Moore. 
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Q.     Why  didn't  you  say  so? 
A.     It  says  so. 

Q.  Why  did  you  say  then  "all  agreement  hereto- 
fore made  with  Walter  Baker  Moore,  Frank  Allan 
Moore,  Margaret  Gleason  Moore,  Miles  C.  Moore  or 
A.  E.  Clark,  their  attorney,  in  regard  to  the  litigation 
between  myself  and  Walter  Baker  Moore,  and  to^ 
gether  with  the  escrow  agreement  between  myself 
and  said  parties." 
A.     Yes. 

Q.     "Said  parties."     That  is  Walter  Baker— 
A.     (interrupting)   Well,  I  don't  pretend  to — 
Q.     "And  which  was  deposited    with    you    on    or 
about  the  27th  day  of  February,  1912,  wherein  you 
were  to  deliver  certain  papers— " 
A.     Yes. 

Q.     (continuing)    to  them  and  certain   papers  to 
me. 

A.     Yes. 

Q.  Now,  why  were  you  advising  the  bank  that 
these  agreements  which  the  bank  had  nothing  to  do 
with  and  which  you  supposed  all  the  time  were  in  my 
possession  until  this  morning,  and  concerning  which 
you  never  knew  there  had  been  an  escrow  agreemenl; 
—why  were  you  notifying  the  bank  you  were  rescind- 
ing those  agreements  and  the  escrow  relating  to 
them  ? 

A.  I  wasn't  rescinding  the  escrow— I  was  rescind- 
ing the  escrow,  in  rescinding  the  agreement  that  I 
would  deliver  that  release  to  Walter  Baker  Moore 
on  the  payment  of  that  three  thousand  dollars. 
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O.  That  is  your  only  explanation  is  it  of  this 
matter? 

A.     That  is  the  explanation  I  have. 

O.     Did  you  write  that  yourself? 

A.     I  wrote  that  myself. 

O.  You  are  quite  familiar  with  the  legal  forms  of 
agreements  and  escrows,  etc? 

A.  I  ought  to  be  after  these  years  hanging  around 
with  this  thing. 

O.  You  had  in  mind  the  whole  situation  when  you 
wrote  letters? 

A.  I  had  in  mind  that  I  had  to  cover  the  facts. 
There  were  agreements  some  place  of  Frank  Allan 
Moore  and  Miles  C.  Moore.  I  was  rescinding  the 
agreements  in  that  escrow  in  the  bank.  It  was  to 
prevent  you  and  Mr.  Stevenson  from  getting  together 
and  paying  that  three  thousand  dollars  into  the  bank 
and  taking  out  that  release,  when  the  whole  settle- 
ment of  the  case  depended,  not  on  the  six  thousand 
dollars,  but  on  the  vindication  of  me  by  the  Moore 
family. 

Q.  Now,  you  thought  there  was  only  one  paper  in 
escrow,  that  was  your  release? 

A.  Yes.  but  I  didn't  think  that  at  that  time  be- 
cause I  knew — Mr.  Stevenson  had  explained  to  me 
that  the  Walter  Baker  Moore  vindicating  affidavit 
was  also  there. 

Q.     What  else  was  there? 

A.     I  didn't  know  anything  else. 

■().  Now,  you  want  the  court  to  understand  that 
up  to  this  morning  you  knew  nothing  about  any  pa- 
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l)er.s  relating-  t,,  Pra„k  A.  Moore  being  in  that  bank' 
A.     ^^es. 
Q.     You  want  that  understood. 

A.     That  is  as  I  understand  it.    I  didn't  know  they 
were  there. 

Q.  Were  you  present  when  this  paper  was  dic- 
tated wherein  it  says  that  a  release  and  acquittance,  a 
duphcate  original  of  which  is  hereto  attached  and 
signed  by  Miss  Mary  E.  Cronen,  is  deposited  in  es- 
crow with  the  Security  Savings  &  Trust  Company  of 
Portland,  Oregon,  the  duphcate  original  being  your 
release  of  Frank,  Margaret  and  Miles  ? 

A.     I  don't  know  anything  about  that      I  didn't 
know  that  was  necessary. 

Q.  And  "upon  delivery  to  the  said  Security  Sav- 
ings &  Trust  Company  of  a  written  statement  signed 
by  Frank  Allan  Moore  and  Margaret  Gleason  Moore 
m  the  following  form,  for  delivery  to  John  H  Stev 
enson  or  John  F.  Logan"  such  and  such  was  to  be 
done.  Now,  you  say  that  was  to  come  back  in  two 
days? 

A.     By  return  mail. 

Q-     By  return  mail? 

A.     That  was  the  only  thing  I  intended. 

Q.  Were  you  there  when  this  was  dictated  and 
written  mto  the  agreement:  "The  release  herein  re 
ferred  to' -that  is  the  release  of  Frank  A.  Moore  and 
h.s  wife  and  Miles-"is  to  be  delivered  to  A  E 
Clark"-having  been  previously  deposited  with  the 
Trust  Company-"and  the  written  statement  afore- 
said -that  IS  your  vindication-"to  the  aforesaid  at- 
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torneys" — that  is  Logan  and  Stevenson — "for  Mary 
E.  Cronen  when  said  sum  of  three  thousand  was 
])aid" — that  is  the  back  sum  of  three  thousand — "and 
upon  the  failure  to  make  such  payment"  the  release 
is  to  go  back  to  the  attorneys  for  you  and  the  vindi- 
cation is  to  come  back  to  me. 

A.     I  never  knew  such  a  document  existed. 

Q.  Now,  Miss  Cronen,  as  a  matter  of  fact,  when 
you  signed  that  release — just  refresh  your  memory — 
these  both  were  prepared  in  Mr.  Logan  and  Mr.  Stev- 
enson's office,  weren't  they? 

A.  I  know  the  documents  were  prepared;  I  know 
that  release  of  Frank  Moore  was  prepared;  I  don't 
know  when  this  other  was. 

'O.     When  you  signed,  refreshing  your  memory, 

don't  you  remember,  before  you  signed  this  release  of 
Frank  Moore  and  his  wife  and  Miles,  this  stipulation 
was  fastened  to  it,  just  as  it  is  now? 

A.     Positively  no. 

Q.  And  you  insisted  it  should  be  so  fastened  in 
order  that  there  should  be  no  question  about  the  re- 
lease which  was  identified  in  this  stipulation? 

A.     No,  I  don't  know  any  such  a  thing  at  all. 

O.  Do  you  want  this  court  to  understand  that  the 
release  your  attorneys  signed  was  not  the  release  dic- 
tated in  your  presence? 

A.  I  don't  know  anything  about  that.  1  was  not 
paying  attention  to  legal  documents.  I  was  payin.i^- 
attention  to  the  thing  I  wanted  and  asked  for  for  a 
full  year.  I  wanted  those  vindicating  affidavits  in 
my  hands  and  wanted  them  when  I  signed  the  re- 
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lease,  and  I  supposed  they  were  in  the  office  and  you 
told  me  you  couldn't  arrange  it  now  suitable  to  the 
Moores,  and  at  the  same  time  suitable  to  me— 

Q.  Miss  Cronen,  if  you  were  to  get  the  vindica- 
tion in  your  hand  when  the  papers  were  signed,  why 
didn't  you  get  it  then,  instead  of  leaving  all  the  papers 
with  your  attorneys  to  go  into  the  bank? 

A.     That  is  what  I  wanted. 

Q.     You  signed  the  papers  that  day? 

A.     I  signed  them  that  day. 

Q.     All   the   papers   were   signed  and   the   matter 
closed? 

A.     Yes. 

^  Q.     Did  you  ask  for  the  Walter  Baker  Moore  vin- 
dication that  day? 

A.     I  asked  for  it— was  it  in  the  evening  or  the 
morning? 

Q.     I  mean  that — 

A.     That  time? 

Q.     Yes. 

A.     Why,  yes,  I  did. 

Q.  Then  why,  if  that  was  the  understanding,  were 
all  the  papers  put  in  an  envelope  and  left  with  vour 
attorney? 

A.  Well,  the  escrovv-tlie  release  and  anything 
that  pertained  to  the  escrow,  whatever  legal  doci" 

ments — 

Q.  I  am  speaking  of  the  vindication.  If  you  were 
to  have  that  in  your  hand  at  that  moment,  why  didn't 
you  get  it  ? 

A.     I  simply  left  that  to  Mr.  Stevenson. 
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0.     Left  them  altogether? 

A.  Yes,  and  I  went  home,  and  I  telephoned  hhn 
early  in  the  morning  I  must  see  him;  for  fear  that 
would  get  into  the  escrow,  I  must  see  him  before  he 
turned  it  in,  but  he  had  already  sent  them  in,  but  he 
said  it  was  a  matter  of  small  importance.  They  said 
this  thing  will  be  straightened  up  in  a  few  weeks  any- 
way, why  not  let  it  wait?  I  said  "I  have  been  con- 
ceding and  conceding  and  conceding  for  a  full  year 
and  I  am  tired  of  it." 

Q.  When  did  you  see  Mr.  Logan  about  the  mat- 
ter? 

A.     I  didn't  see  Mr.  Logan  at  all. 

O.     When  did  you  see  Mr.  Stevenson  ? 

A.  Monday  morning.  I  won't  say  Monday  morn- 
ing. I  was  under  the  impression  it  was  the  next  day, 
l)ut  the  next  day  was  Sunday  so  it  must  have  been 
Monday. 

O.     In  the  morning? 

A.     In  the  morning. 

O.     What  time? 

A.     I  think  about  eleven  o'clock. 

O.     Had  the  papers  already  gone  into  escrow? 

A.  Mr.  Stevenson  said  so.  Said  "Well,  they  have 
gone  in." 

O.     What  did  you  say  then? 

A.  Well,  I  was  very  much  disappointed  and  was 
very  much  chagrined.  I  felt  that  I  had  been  done  and 
I  told  him  so  and  we  had  a  scene. 

0.     Why  did  you  think  you  had  been  done  ? 

A.     I  wanted  this  thing  in  my  hand  and  if  it  hadn't 
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been  for  that  the  case  would  have  gone  to  trial. 

^  Q.  This  then,  was  between  you  and  the  attorney. 
You  wanted  the  vindication  in  your  hands  before 
complete — 

A.     Yes. 

Q.  (continuing)  before  complete  settlement  was 
made,  and  under  the  agreement  the  vindication  was 
to  come  to  you  when  the  release  came  to  us^ 

A.     No. 

Q.  What  is  the  difference  between  you  and  the  at- 
torneys now? 

A.  The  difference  between  me  and  the  attorneys 
was  that  they  considered  the  case  settled.  I  was 
granting  them  ninety  days  to  pay  the  three  thousand 
dollars,  and  we  placed  our  release  subject  to  three 
thousand  dollars.  That  could  have  been  any  time  in 
ninety  days. 

'Q.     What  are  you  objecting  to  now  about  the  set- 
tlement with  Walter  Baker  Moore  in  this  case? 

A.  Simply  because  I  have  made  it  a  point  always 
that  the  settlement  of  that  case  would  be  the  vindi- 
cation of  me  without  further  trouble,  without  further 
publicity,  from  the  entire  family,  on  that  entire  case. 
That  you  have  told  me  in  reply  we  can't  settle  but 
one  case.  I  have  said  in  reply  I  have  the  other  cases 
and  will  file  them. 

Q-  Let's  get  back  to  the  Walter  Baker  Moore 
case.  I  want  to  know  what  you  object  to  now— 
wherein  you  claim  anything  has  been  done  which  has 
been  detrimental.  Now,  you  have  Walter's  vindi- 
cation, that  is  it  has  been  in  the  bank  waiting  for  vou 
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for  some  time. 
A.     Yes. 
O.     You   got   the   three   thousand   dollars,   didn't 

you? 

A.  Yes. 

O.  You  kept  that? 

A.  Well,  I  told  my  attorneys  at  any  time  I  would 
refund  it  to  you. 

O.  Where  is  it  now? 

A.  It  is  in  my  possession. 

Q.  Where? 

A.  I  am  not  telling  you  where. 

O.  You  haven't  got  three  thousand  dollars,  have 
you? 

A.  How  do  you  know? 

Q.  I  am  just  asking  you  what  did  you  do  with  that 

money? 

A.     What  did  I  do  with  that  money? 

Q.  What  did  you  do  with  the  Moore  three  thou- 
sand dollars.  I  want  to  show  she  has  used  it.  (to 
Court.) 

A.  I  have  used  it.  I  was  to  considerable  expense. 
I  paid  fifteen  thousand  dollars  expenses  on  the  case. 

'0.     Fifteen  thousand  or  fifteen  hundred? 

A.  Well,  that's  no  worse  than  your  mistake  when 
you  put  three  hundred  thousand  in  a  written  instru- 
ment.    You  must  remember,  I  am  here  alone. 

O.     I  want  to  know  what  you  did  with  that  money  ? 

A.     Fifteen  hundred  to  Mr.  Logan  and  Stevenson, 
and  fifteen  hundred  I  paid  in  expenses  of  this  case, 
p.     Now  then,  as  T  understand  it,  you  got  three 
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thousand  dollars? 

A.     Yes. 

^Q.  The  vindication  which  was  agreed  upon  that 
day  has  been  in  the  bank  waiting  for  you  ? 

A.     Yes,  but  that  was  not  settlement  of  that  case. 

Q.  And  you  have  had  an  opportunity  to  get  that 
at  any  time;— the  additional  three  thousand  has  al- 
so— 

A.     Yes. 

Q.     (continuing)  been  in  the  bank  waiting-  for  vou  ^ 
A.     Yes. 

Q.  So  that  as  far  as  the  Walter  Baker  Moore  mat- 
ter is  concerned,  the  only  thing  you  claim  you  should 
have  was  that  the  vindication  should  have  been  hand- 
ed over  to  you  the  day — 

A.     No,  you  are  quite  mistaken.     You  always  get 
off  on  that.    You  three  men  told  me  it  was  not  legal 
to  settle  up  three  or  four  cases  under  the  head  of  one 
and  I  said  "all  right  then,  this  one  will  go  to  trial  and 
I  will  be  vindicated  by  Walter  Baker  Moore  on  this 
case-will  be  vindicated  from  the  defamation  of  char- 
acter cases".     And  my  attorneys  kept  saving  it  is 
useless  notoriety;  it  wasn't  the  thing  for  a  woman 
to  go  mto;  why  not  settle  on  this;  and  I  said  "All 
right,  I  don't  want  any  more  publicity;  I  have  had 
plenty," 

'Q.  What  is  it  you  say  you  haven't  got  vou  think 
you  should  get  in  any  matters? 

A.  The  thing  I  didn't  get  was  the  vindication  from 
Frank  Allan  Moore,  or  his  wife,  at  the  time  or  anv 
tune  within  ninety  days. 
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0.     Do  you  object  to  the  form  of  the  vindication? 

A.     I  don't,  no. 

Q.     You  don't? 

A.     It  is  a  very  good  form. 

Q.  You  notified  the  bank  that  you  had  rescinded 
everything  on  April  4th? 

A.     Yes. 

Q.  Now  you  say  that  what  you  really  object  to  is 
that  you  didn't  get  that  vindication  within  ninety 
days? 

A.  No,  I  didn't  say  anything  of  the  kind,  I  said  by 
return  mail,  within  a  few  days.  Don't  think  you  can 
tie  me  up  like  that  for  my  heart  is  in  this  case,  and 
you  can't. 

Q.     Let's  go  back  and  see.    Let's  read  the  record. 

COURT :  You  said  ninety  days ;  that  is  what  you 
said.  Perhaps  you  didn't  mean  it.  If  you  didn't  mean 
it,  correct  it. 

A.  What  I  meant  to  say  is,  you  did  not  procure 
this  within  ninety  days. 

O.     Didn't  procure  within  ninety  days? 

A.     No. 

'O.     Are  you  objecting  to  that? 

A.     No,  I  don't  object  to  that.     What  I  object  to 

is  I  did  not  get  them  as  you  promised  by  return  mail. 

O.     What  you  object  to  is  you  didn't  get  them  by 

return  mail.    Did  you  expect,  if  it  got  back  by  return 

mail,  it  would  be  given  immediately  to  you? 

A.     Surely. 

0.     And  the  release  of  Frank  delivered  to  mc? 

A.     Surely. 
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O.  Without  payment  of  the  additional  three  thou- 
sand? 

A.  l^he  payment  of  the  additional  three  thousand 
had  ahsolutely  nothing  to  do  with  that— I  am  getting- 
kind  of  mixed  in  my  English. 

O.     I  don't  want  to  mix  you  up. 

A.  The  thing  is  this :  On  the  payment  of  that  three 
thousand  dollars,  you  were  entitled  to  the  release  that 
was  lying  in  escrow,  don't  you  see? 

O.     I  see. 

A.  Because  that  other  vindication  got  accidentally 
put  in  there,  it  was  tied  up  for  ninety  days.  T  objected 
to  that  at  the  time. 

Q.  I  wanted  one  hundred  and  twenty;  you  wont- 
ed sixty,  and  we  compromised  on  ninety. 

A.  I  don't  know  anything  about  that.  I  left  that 
to  Mr.  Logan. 

'Q.  Let's  get  back  to  the  Frank  A.  Moore  matter. 
Then,  as  I  understand  it,  getting  right  down  now,  you 
have  eliminated  a  lot  of  these  matters  in  controversy, 
apparently.  The  only  thing  then  that  you  take  excep- 
tion to  is  this,  apparently,  that  the  Frank  A.  Moore 
and  wife  vindication  did  not  come  back  as  soon  as  you 
thought  it  should.  That  is,  it  didn't  come  back  by 
return  mail. 

A.  Well,  the  fact  that  they  all  laughed  around  the 
country,  and  Mr.  Lee  told  it  broadly  and  the  boys  told 
it  broadly  that  they  got  a  "cheap  settlement  because 
they  had  the  goods  on  her."  And  every  little  while  I 
went  to  the  office  "Have  you  heard?"  "No,  not  yet, 
but  be  patient,  they  will  come.     They  will   come."' 
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Now,  on  the  24th  day  of  May,  Mr.  Logan  asked  me 
to  come  down  to  the  office. 

O.     Mr.  Logan? 

A.  Mr.  Logan  in  May.  That  was  Saturday  after- 
noon;  the  ninety  days  were  up  and  he  says:  "The 
onlv  way  for  you  to  get  the  vindication  out  of  escrow- 
is  to  go  down  and  release  the  bank  from  that."  T 
said  "T  am  not  going  to  take  that.  I  don't  want  that." 
T  told  him  what  had  been  said  about  me;  the  vilest 
things  that  had  been  said  about  any  woman,  after 
they  had  all  promised,  and  you  had  promised  as  their 
attorney. 

0.     That  is  in  the  office  that  afternoon  ? 

A.     Yes. 

Q.  You  are  confining  all  your  testimony  touching 
me  to  that  office — that  occasion  ? 

A.     That  afternoon. 

O.     I  never  saw  you  after  that? 

A.     No. 

Q.     Nor  before? 

A.  But  you  promised,  and  you  further  told  me 
that  Miles  C.  Moore  had  confided  to  you  that  I  was 
all  I  represented  myself  to  be.  I  was  a  clean  good  wo- 
man, and  it  was  the  regret  of  his  life  that  we  didn't 
marry. 

Q.     When  did  I  say  that? 

A.  When  Mr.  Stevenson  was  out  with  his  steno- 
grapher, and  that  moment  Mr.  Logan  was  entering 
the  room. 

().     Anvbodv  else  there  but  vou  and  I? 

A.     You  and  I,  and  you  also  told  the  same  thing 
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to  Afr.  Stevenson,  on  another  occasion.     Do  you  re- 
member that? 

'Q.  No,  I  don't  remember  that  at  all.  I  do  remem- 
ber telling-  you  that  I  never  heard  Governor  Moore 
say  a  word  against  you.    I  say  that  now. 

A.  \es,  and  do  you  remember  your  saying  that 
he  regretted  it  very  much. 

Q.  No,  I  never  said— I  don't  remember  saying 
anything  of  that  kind. 

A.     Do  you  remember  saying  that  to  anybody  else  ? 

Q.     No,  because  it  wouldn't  agree  with  the  facts. 

A.     Well,  you  are  very  harsh. 

Q.  I  have  a  very  distinct  recollection  of  telling 
you  and  I  tell  you  again  that  Miles  C.  Moore  has 
never  said  a  word  to  me  detrimental  to  your  char- 
acter. 

A.  Well  he  couldn't.  He  couldn't  and  tell  the 
truth. 

Q.  Then  as  I  understand,  the  real  trouble  is  you 
feel  that  the  vindication  of  Frank  should  have  been 
back  within  a  couple  of  days,  and  not  having  done 
so,  you  have  been  wronged  or  deceived? 

A.  It  isn't  a  matter  of  time  at  all.  They  went 
forth  and  said  anything  they  wanted  to  say,  and  Mr. 
Lee  as  their  agent,  went  down  to  San  Francisco  with 
the  Oregon  First  Expedition,  and  in  the  Palace  Hotel 
called  a  friend  of  mine  out  and  said  the  vilest  things 
after  they  had  retracted  the  things  and  he  has  been 
their  paid  agent  all  the  time.    You  know  that. 

Q.     No,  I  don't  know  that.     I  know  that  is  not 
true. 
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A.  Who  authorized  him  to  bribe  Mr.  Stevenson 
with  railway  stock? 

O.  I  don't  know.  Some  of  Sidney  Gordon's 
dreams,  I  suppose. 

A.  And  it  was  a  Sidney  Gordon  dream  sending- 
me  to  China,  I  suppose? 

■Q.     I  thing  so. 

A.  You  think  so.  You  don't  know  anything  about 
that  intrigue  to  send  mc  to  China? 

O.     No. 

A.  Do  you  know  anything  about  taking  me  to 
Paris  to  seduce  me  and  drop  me? 

Q.  No,  I  don't.  Now  what  else?  We  have  heard 
about  going  to  China  and  an  intrigue  to  take  you  to 
Paris  for  seductive  purposes? 

A.  No,  I  was  to  go  on  a  case.  I  was  to  take  Mrs. 
jordon  traveling  around  the  world? 

Q.     Mrs.  Jordon? 

A.     Yes. 

Mr.  NOLAN:     That  line  of  testimony  is  entirely 

outside. 

Mr.  CLARK:    I  didn't  bring  it  out. 

COURT:    That  has  nothing  to  do  with  this  case. 

Q.     What  are  you  objecting  to? 

A.  I  am  objecting  to  the  fact  that  it  was  not  turn- 
ed over  to  me  and  I  was  not  able  to  vindicate  my- 
self, and  put  those  things  on  record  and  refer  my 
friends  and  people  to  those  things  at  the  time  that  set- 
tlement was  made. 

(j.  You  say  time  was  not  of  any  particular  conse- 
quence to  you  but  what  you  want  is  the  vindication. 
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A.      T  see  T  have  to  he  very  particular  vvliat  I  say 
here. 

Q.     What  I  want  is  the  fact,  Miss  Cronen. 
A.     The  fact  is  this:    I  object  to  your  not  deliver- 
ing this  by  return  mail  as  you  said  you  would,  or 
within   a   few   days   afterwards.     That   would   have 
been  all  right.     Not  wait  until  the  29th  day  of  Feb- 
ruary.   I  wanted  to  have  this  on  record  when  my  at- 
torneys came  to  the  courtroom  and  said  the  case' was 
called  off.     I  wanted  to  show  that  as  a  part  of  my 
statement,  instead  of  their  going  around  the  country 
saying  they  got  a  cheap  settlement.     "We  had  the 
goods  on  her  and  she  had  to  do  that."    You  haven't 
got  the  goods  on  me. 
Q.     Who  said  that? 

A.     Walter  Baker  Moore  said  that.  Miles  C.  Moore 
said  that  and  Frank  said  it. 
Q.     Who  did  he  say  it  to? 
A.     That  is  some  of  my  evidence;  I  know. 
Q.     Well,  you  said  he  said  it. 
A.     He  said  it. 

Q.     Who  did  Miles  C.  Moore  say  that  to? 
Mr.  NOLAN :    That  is  outside  of  the  case. 
Mr.   CLARK:     I  don't   think  the  witness  should 
bring  that  up.    That  is  all. 

A.     Here  is  a  thing  I  want  to  tell  you.     You  have 
a  man  named  Parker,  not  more  than  two  weeks  ago— 
COURT:    Never  mind  that. 

Redirect  Examination. 
Q.     Where  were  Frank  A.  Moore  and  Margaret 
Gleason  Moore  at  the  time  this  statement  was  made? 
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A.     I  don't  know,  but  I  think  in  Walla  Walla. 

O.  You  spoke  about  return  mail.  How  long 
would  it  take  in  the  ordinary  course  of  affairs  for 
mail  to  go  to  Walla  Walla  and  back? 

A.     I  don't  know;  two  days  or  three  probably. 

Witness  excused. 

Defense  rests. 

JOHN  H.  STEVENSON,  recalled  in  rebuttal. 

Direct  Examination. 
Questions  by  Mr.  CLARK: 

Mr.  Stevenson,  you  have  heard  the  testimony  of 
Miss  Cronen,  to  the  effect  that  this  Exhibit  5  is  not 
the  paper  that  was  dictated,  prepared  and  signed  in 
your  office  on  February  24th.  I  ask  you  what  is  the 
fact  about  it? 

A.     This  is  the  paper,  yes. 

.Q  Is  that  the  form  of  vindication  agreed  upon 
at  that  time? 

A.     The  form  as  agreed  upon  that  day,  yes. 

Q.  There  was  no  substitution  of  any  paper  for 
the  one  that  was  prepared  that  day? 

A.     If  there  was,  it  was  done  in  the  bank. 

O.     What? 

A.  If  there  was  a  substitution,  it  was  done  in  the 
bank,  after  it  left  my  possession. 

O.     That  is  your  signature? 

A.     That  is  my  signature. 

O.     That  is  your  office  paper? 

A.     That  is  the  office  paper,  yes,  sir. 

Witness  excused. 


IV alter  Baker  Moore  151 

JOHN  r.  r.OGAX,  recalled  in  rebuttal. 
Direct  Examination. 
Questions  by  Mr.  CLARK: 

Mr.  Logan,  you  heard  the  testimony  of  Miss  Cro- 
nen,  touching  this  paper,  Exhibit  5.  State  whether 
or  not  that  is  the  paper  prepared  in  your  office  that 
day? 

A.  That  contains  in  substance  the  paper  that  was 
signed  that  day. 

'Q.  What  do  you  mean  by  "contains  in  substance 
the  paper"? 

A.  If  I  remember  anything,  I  remember  that  that 
was  the  paper. 

O.     Your  office  made  no  substitution? 

A.     Oh,  no. 

Q.     That  is  on  your  office  paper? 

A.     Yes. 

Q.     Written  by  your  stenographer? 

A.  Yes.  A  boy  or  young  man,  I  think.  I  am  not 
sure.  I  forget  the— when  that  was  to  be  returned. 
I  didn't  remember  that  the  90  days  was  in  there;  that 
is,  the  90  day  clause  was  in  there;  but  it  was  to  be 
turned  over  when  the  money,  when  everything  was 
settled. 

Q.  Did  you  hear  anything  to  the  effect  that  these 
vindications  were  to  be  delivered  forthwith,  or  wer- 
en't all  the  papers  to  be  interchanged  at  the  same- 
time? 

A.  Oh  yes,  everything  was  to  be  interchanged  at 
the  same  time.     The  notion  I  got,  and  I  got  the  im- 
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prcssion  from  somebody,  Lee  or  yourself,  the  $6,000 
could  be  paid  practically  at  any  moment. 

O.  I  think  I  told  you  I  would  endeavor  to  get  it 
within  ten  days  or  two  weeks. 

A.  Yes,  there  is  where  the  two  weeks  came  in — 
the  whole  thing  in  two  weeks. 

O.  I  hoped  to  be  able  to  settle  within  two  weeks. 
But  didn't  for  five  or  six  weeks. 

A.  It  was  within  two  weeks;  I  remember  dis- 
tinctly Miss  Cronen  was  insistent  about  when  it  was 
to  come  down,  and  you,  out  of  an  abundance  of  cau- 
tion, to  give  plenty  of  time  for  the  paper  to  go  up  to 
Frank  Allan  Moore  and  back — the  reason  why  they 
left  out  the  Governor,  was  because  this  vindication 
w^ould  delay  the  final  settlement,  and  Miss  Cronen — 

'O.  T  suggested  if  he  was  coming  in,  we  should 
take  120  days. 

A.  And  Miss  Cronen  was  so  insistent  on  getting  a 
final  vindication,  she  let  him  go,  and  we  got  the  im- 
pression it  was  to  be  two  weeks,  was  to  be  in  a  reas- 
onable time;  and  out  of  an  abundance  of  caution  you 
took  90  days  to  get  them  back. 

Q.     Everything  was  to  be  settled  at  one  time? 

A.  Yes,  but  she  got  the  impression,  and  that  is 
where  I  was — I  will  know  better  next  time — she  got 
the  impression  was  to  come  back  within  two  weeks. 
Now,  the  matter  of  the  trouble  afterwards,  the  ac- 
cusation afterwards — 

O.     I  don't  care  for  that. 

A.  She  brought  that  to  the  office,  and  1  am  aware 
that  is  what  caused  the  young  woman  to  make  trou- 
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h\e  afterwards. 

Q.  I  don't  care  anything  about  that,  and  I  regret 
very  much  if  any  such  thing  occurred.  No  one  re- 
grets it  more  than  I. 

A.  I  think  it  my  duty  to  state  that  Miss  Cronen 
called  up  the  fact  they  might  traduce  us  afterwards, 
and  it  was  the  legal  opinion  that  it  was  outside  of 
the  case.  You  and  I  and  Mr.  Stevenson  agreed  that 
what  they  might  do  in  the  future  was  something  out- 
side of  this  case.  Five  minutes  after  they  signed  these 
vindications,  they  could  turn  around  and  repeat  what 
they  said,  and  that  would  be  a  subsequent  case  in 
itself.  We  couldn't  settle  it  at  that  time.  That  was 
our  legal  opinion— a  matter  outside  of  the  case. 

Q.     You  took  the  opinion  that  nothing  was  settled 
subsequent  to  February  24th? 

A.  That  is  exactly  it,  what  they  might  do  in  the 
future  would  have  nothing  to  do  with  this  case,  and 
it  would  have  to  be  a  subsequent  case  against  any  one 
who  might  traduce  her  character  thereafter.  That  is 
what  our  opinion  was,  but  these  papers  were  to  come 
back  in  a  reasonable  time,  and  that  reasonable  time 
was  before  the  trial,  and  that  reasonable  time  was 
two  weeks.  But  there  was  nothing  contractual. 
Witness  excused. 

V.  R.  LISMAN,  a  witness  called  on  behalf  of  the 
plaintiff  in  rebuttal,  being  first  duly  sworn,  testified 
as  follows : 

Direct  Examination. 
Questions  by  Mr.  CLARK: 

Mr.  Lisman,  on  February  24,  1912,  where  were  vou 
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employed  ? 

A.     Mr.  Logan's  office,  Logan  &  Stevenson. 

Q.  Do  you  recall  that  I  was  in  the  office  on  the 
afternoon  of  that  clay? 

A.     Yes,  sir. 

O.     And  did  you — in  what  room  did  you  see  me? 

A.     Mr.  Stevenson's  room. 

O.  And  did  you  see  Miss  Cronen  there,  this  lady 
sitting  at  the  table? 

A.     Yes,  sir. 

Q.     And  Mr.  Logan  was  there,  Mr.  Stevenson  was 

there? 

A.     Yes,  sir. 

Q.  While  we  were  all  there,  were  you  called  in 
and  certain  papers  dictated  to  you? 

A.     Yes,  sir. 

O.     Where  were  the  papers  dictated? 

A.     Mr.  Stevenson's  room. 

Q.     You  sat  at  the  table  in  his  room? 

A.     Yes,  sir. 

Q.  And  do  you  know  whether  or  not  the  rest  of 
us  were  sitting  around  the  table  close  by? 

A.     Yes,  sir,  you  were  all. 

Q.  Miss  Cronen  was  in  the  room  when  the  dicia- 
tion  occurred? 

A.     Yes,  sir. 

Q.     And  you  thereafter  transcribed  the  dictation? 

A.     I  did. 

Q.     And  having  reduced  it  to  writing,  what  did 

you  do  with  it? 

A.     I  think  I  gave  it  to  Mr.  Stevenson. 


Walter  Baker  Moore  165 

Q.     Brought  it  back  into  his  room? 
A.     Yes,  sir. 

Q.  I  show  you  a  paper  marked  Exhibit  5,  and  ask 
you  whether  or  not  that  is  the  document  transcribed 
from  the  dictation  which  you  received  at  the  time  in 
question  ? 

A.     That  is  the  one. 

Q.  And  did  you  write  the  second  document  there, 
the  second  release  also  at  the  same  time? 

A.     Yes,  sir. 

Q.  Now,  was  more  than  one  document  dictated 
to  you  touching  this  matter  at  that  time?  I  mean 
of  this  character— this  stipulation  ? 

A.     Not  that  day. 

'Q.  Is  that  a  true  transcription  of  the  notes  which 
you  received  at  the  time  of  the  dictation  taken  in 
Miss  Cronen's  presence? 

A.     Yes,  sir. 

Witness  excused. 
Plaintiff  rests. 
Defense  rests. 

[Endorsed]:     Transcript     of     Testimony.     Filed 
Feb.  19,  1913. 

A.  M.  CANNON, 
Clerk  U.  S.  District  Court. 

And  afterwards,  to  wit,  on  the  6  day  of  March,  1913, 
there  was  duly  filed  in  said  Court,  a  Petition  for 
Appeal  in  words  and  figures  as  follows,  to  wit: 
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[Petition  for  Appeal.] 

/;/  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

WALTER  BAKER  MOORE, 

Plaintiff, 

vs. 

MARY  E.  CRONEN,  and  SECURITY  SAVINGS 

&  TRUST  COMPANY,  a  Corporation, 

Defendants. 
The  above  named  defendant,  Mary  E.  Cronen,  con- 
ceiving herself  aggrieved  by  the  decree  made  and 
entered  herein  on  Septembr  9th,  1912,  finding  for 
plaintiff  and  against  the  defendant,  hereby  appeals 
from  the  said  decree  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  District;  and  files 
herein  her  assignment  of  errors  asserted  and  intended 
to  be  urged  on  appeal. 

The  defendant  prays  for  an  order  of  this  Court 
staying  all  further  proceedings  upon  the  said  decree 
pending  this  appeal,  upon  defendant  giving  a  good 
and  sufficient  bond  to  be  approved  by  this  Court. 

STOTT  &  COLLIER, 
Attorneys  for  Defendant, 
Mary  E.  Cronen. 
[Endorsed] :    Petition  for  Appeal.    Filed  March  6, 

1913. 

A.  M.  CANNON, 
Clerk  U.  S.  District  Court. 
And  afterwards,  to  wit,  on  the  6  day  of  March,  1913, 
there  was  duly  filed  in  said  Court,  an  Order  Al- 
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lowing  Appeal  in  words  and  figures  as  follows,  to 
wit: 

[Order  Allowing  Appeal.] 

/;/  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 
WALTER  BAKER  MOORE, 

Plaintiff, 

vs. 

MARY  E.  CRONEN,  and  SECURITY   SAVINGS 

&  TRUST  COMPANY,  a  Corporation, 

Defendants. 
Having  considered  the  defendant  Mary  E.  Cronen's 
Petition  for  allowance  of  appeal     and     supersedeas 
from  the  Decree  made  and  entered  herein  on  Sep- 
tember 9th,  1912,  together  with  the  assignment  of  er- 
rors, upon  motion  of  E.  P.  Stott  of  Attorneys  for  De- 
fendant, Mary  E.  Cronen,  the  appeal  of  defendant  is 
allowed  as  prayed,  upon  giving  a  bond  in  the  sum  of 
$1000.00  to  be  approved  by  this  Court;  which  bond 
shall  operate  as  a  supersedeas  from  the  date    of    its 
approval,  and  that  the  clerk  of  this  court  shall  hold 
said  sum  of  $2935.20  paid  into  court  for  the  benefit 
of  defendant  until  further  order  of  court. 
Dated  March  6.  1913. 

R.  S.  BEAN, 

fudge. 
[Endorsed] :  Order  Allowing  Appeal.     Filed  Mar 
6,  1913. 

A.  M.  CANNON, 
Clerk  U.  S.  District  Court. 
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And  afterwards,  to  wit,  on  the  6  day  of  March,  1913, 
there  was  duly  filed  in  said  Court,  a  Bond  on  Ap- 
peal in  words  and  figures  as  follows,  to  wit: 

[Bond  on  Appeal.] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

WALTER  BAKER  MOORE, 

Plaintiff, 

vs. 

MARY  E.  CRONEN,  and  SECURITY  SAVINGS 

&  TRUST  COMPANY,  a  Corporation, 

Defendants. 
United  States  Fidelity  and  Guaranty  Company  of 
Baltimore,  Md.,  Surety,  is  held  and  firmly  bound  un- 
to Walter  Baker  Moore,  complainant  above  named, 
in  the  sum  of  $1000.00  to  be  paid  unto  the  said  com- 
plainant: for  the  payment  of  which,  well  and  truly 
to  be  made,  said  United  States  Fidelity  and  Guaranty 
Company,  and  its  successors  and  assigns,  binds  itself 
and  its  successors  and  assigns  forever  firmly  by  these 
presents.  The  defendant,  Mary  E.  Cronen  above 
named,  has  been  allowed  an  appeal  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Dis- 
trict and  supersedeas  from  the  decree  entered  in  the 
al)ove  entitled  suit  on  September  9th,  1912:  and  the 
condition  of  this  obligation  is  that  if  the  said  defend- 
ant, Mary  E.  Cronen,  shall  prosecute  her  appeal  to 
effect  and  answer  the  costs  taxed  in  the  decree  ap- 
paled  from,  together  with  all  damages,  interests  and 
cost  of  such  appeal  and  supersedeas ;  if  she,  Mary  E. 
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Cronen,  defendant,  fails  to  make  her  said  appeal  good, 
then  this  obligation  to  be  void,  otherwise  to  remain 
in  full  force. 

Signed,  sealed  and  delivered  this  6th  dav  of  March 
1913. 

MARY  E.  CRONEN, 
THE  UNITED  STATES  FIDELITY  AND  GUAR- 
ANTY COMPANY, 
f^^^'^n  By  DOUGLAS  R.  TATE, 

Its  Attorney  in  Fact. 
The  foregoing  bond  approved  on  March  6,  1913. 

R.  S.  BEAN, 

Judge. 
[Endorsed]:     Bond.     Filed  Mar.  6,  1913. 

A.  M.  CANNON, 
Clerk  U.  S.  District  Court. 
And  afterwards,  to  wit,  on  the  6  day  of  March,  1913, 
there  was  duly  filed  in  said  Court,  Assignments 
of  Error  in  words  and  figures  as  follows,  to  wit: 

[Assignments  of  Error.] 
In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 
WALTER  BAKER  MOORE, 

Plaintiff, 


vs. 


MARY  E.  CRONEN,  and  SECURITY  SAVINGS 
&  TRUST  COMPANY,  a  Corporation, 

Defendants. 
In  connection  with  its  petition  for  allowance  of  ap- 
peal herein,  defendant  Mary  E.  Cronen  makes  and 
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files  this  assignment  of  errors  made  by  the   Court 
in  its  decree  entered  hereby  on  September  9th,  1912. 

I. 

The  Court  sitting  as  a  Court  of  equity  erred  in  as- 
suming jurisdiction  over  and  rendering  a  decree  in 
the  above  entitled  cause,  for  the  reason  that  the  cause 
of  action,  if  any,  shown  by  the  bill  of  complaint  is  at 
law;  and  the  Court  is,  and  at  all  times  was  wholly 
without  jurisdiction  of  the  subject  matter. 

II. 

The  Court  erred  in  not  dismissing  complainant's 
bill  for  no  equity  shown. 

III. 

The  Court  erred  in  deciding  or  adjudging  that  the 
attorney  for  defendant  Mary  E.  Cronen,  had  author- 
ity as  agents,  or  otherwise,  to  enter  into  a  contract 
for  and  on  behalf  of  defendant  Mary  E.  Cronen  with 
Walter  Baker  Moore  the  plaintiff  herein,  or  with  his 
duly  authorized  agent  or  agents. 

IV. 

The  Court  erred  in  deciding  or  adjudging  that  a 
contract  was  made  and  entered  into  by  and  between 
plaintiff  Walter  Baker  Moore  and  defendant  Mary  E. 
Cronen,  acting  by  their  respective  attorneys. 

V. 

The  Court  erred  in  deciding  or  adjudging  that  de- 
fendant Mary  E.  Cronen  could  not  rescind  the  al- 
leged contract  the  above  entitled  Court  has  adjudged 
was  entered  into  by  and  between  Walter  Baker 
Moore,  the  plaintiff  herein,  and  Mary  E.  Cronen  de- 
fendant herein,  acting  by  their  respective  attorneys. 
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VI. 

The  Court  erred  in  deciding-  or  adjudging-  that 
Walter  Baker  Moore  the  plaintiff  herein  had  per- 
formed the  part  of  the  alleged  contract  incumbent  up- 
on him  to  be  performed  by  the  terms  of  said  alleged 
contract. 

VII. 

The  above  entitled  Court  erred  in  rendering  any  de- 
cree in  said  cause  other  than  a  decree  dismissing  the 
plaintiff's  complaint  in  equity. 

VIII. 

The  above  entitled  Court  erred  in  not  rendering  a 
decree  dismissing  the  complaint  in  equity  herein 

WHEREFORE  defendant  prays  that  the  decree 
herein  be  reversed  and  that  plaintiff's  bill  be  dis- 
missed. 

STOTT  &  COLLIER, 
Attorneys  for  Defendant 
Mary  E.  Cronen. 
[Endorsed]:     Assignment  of  Errors.     Filed  Mar 
6,  1913. 

A.  M.  CANNON, 
Clerk  U.  S.  District  Court. 
And  afterwards,  to  wit,  on  the  5  day  of  April,  1913, 
there  was  duly  filed  in  said  Court,  a  Citation  on 
Appeal  in  words  and  figures  as  follows,  to  wit: 
[Citation  on  Appeal.] 
UNITED  STATES  OF  AMERICA, 
DISTRICT  OF  OREGON.— ss. 
To  WALTER  BAKER  MOORE,  plaintiff,  and  A. 
E.  CLARK,  his  attorney.  Greeting: 
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WHEREAS,  Mary  E.  Gronen  has  lately  appealed 
to  the  UnitedStates  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  from  a  decree  rendered  in  the  District 
Court  of  the  United  States  for  the  District  of  Ore- 
gon, in  your  favor,  and  has  given  the  security  re- 
quired by  law;  You  are,  therefore,  hereby,  cited  and 
admonished  to  be  and  appear  before  said  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, at  San  Francisco,  California,  within  thirty  days 
from  the  date  hereof,  to  show  cause,  if  any  there  be, 
why  the  said  decree  should  not  be  corrected,  and 
speedy  justice  should  not  be  done  to  the  parties  in 
that  behalf. 

Given  under  my  hand,  at  Portland,  in  said  District, 
this  4th  day  of  April  in  the  year  of  our  Lord,  one 
thousand,  nine  hundred  and  thirteen. 

CHAS.  E.  WOLVERTON, 

Judge. 

[Endorsed]:     Citation  on  Appeal.     Filed  Apr.  5, 

1913. 

A.  M.  GANNON, 

Clerk  U.  S.  District  Court. 

And  afterwards,  to  wit,  on  the  25  day  of  March,  1913, 
there  was  duly  filed  in  said  Court,  an  Order  to 
Reproduce  Evidence  in  words  and  figures  as  fol- 
lows, to  wit: 


\ 


\ 
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[Order  to  Reproduce  Evidence.] 

///  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 
WALTER  BAKER  MOORE, 

Plaintiff, 


vs. 


MARY  E.  CRONEN  and  SECURITY  SAVINGS 
&  TRUST  COMPANY,  a  Corporation. 

Defendants. 
The  above  entitled  cause  now  coming  on  to  be 
heard  on  the  stipulation  of  plaintiff  and  defendant, 
Mary  E.  Cronen  for  an  order  of  the  above  entitled 
court  re-producing  in  the  appeal  of  this  cause  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
District  the  testimony  adduced  at  the  time  of  the  trial 
of  said  cause  in  the  above  entitled  court  in  its  en- 
tirety, and  in  the  exact  words  of  the  witnesses. 

And  it  further  appearing  to  the  court  that  it  is  nec- 
essary and  essential  in  the  appeal  of  said  cause  that 
the  testimony  be  re-produced  in  its  entirety  and  in 
the  exact  words  of  the  witnesses. 

It  is  therefore  Ordered  and  Adjudged  that  the  tes- 
tmiony  adduced  at  the  time  of  the  trial  of  this  cause 
m  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Oregon  be,  on  the  appeal  of  said  cause,  re- 
produced in  its  entirety  in  the  exact  words  of  the  wit- 
nesses. 

CHAS.  E.  WOLVERTON, 

Judge. 
Dated  this  25  day  of  March,  1913. 
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WHEREAS,  Mary  E.  Gronen  has  lately  appealed 
to  the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  from  a  decree  rendered  in  the  District 
Court  of  the  United  States  for  the  District  of  Ore- 
gon, in  your  favor,  and  has  given  the  security  re- 
quired by  law;  You  are,  therefore,  hereby,  cited  and 
admonished  to  be  and  appear  before  said  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, at  San  Francisco,  California,  within  thirty  days 
from  the  date  hereof,  to  show  cause,  if  any  there  be, 
why  the  said  decree  should  not  be  corrected,  and 
speedy  justice  should  not  be  done  to  the  parties  in 
that  behalf. 

Given  under  my  hand,  at  Portland,  in  said  District, 
this  4th  day  of  April  in  the  year  of  our  Lord,  one 
thousand,  nine  hundred  and  thirteen. 

CHAS.  E.  WOLVERTON, 

Judge. 

[Endorsed]:     Citation  on  Appeal.     Filed  Apr.  5, 

1913. 

A.  M.  CANNON, 

Clerk  U.  S.  District  Court. 

And  afterwards,  to  wit,  on  the  25  day  of  March,  1913. 
there  was  duly  filed  in  said  Court,  an  Order  to 
Reproduce  Evidence  in  words  and  figures  as  fol- 
lows, to  wit: 
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[Order  to  Reproduce  Evidence.] 
///  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 
WALTER  BAKER  MOORE, 

Plaintiff, 


vs. 


AfARV  E.  CRONEX  and  SECURITY  SAVINGS 
&  TRUST  COMPANY,  a  Corporation, 

Defendants. 
The  above  entitled  cause  now  coming  on  to  be 
heard  on  the  stipulation  of  plaintiff  and  defendant. 
Mary  E.  Cronen  for  an  order  of  the  above  entitled 
court  re-producing  in  the  appeal  of  this  cause  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
District  the  testimony  adduced  at  the  time  of  the  trial 
of  said  cause  in  the  above  entitled  court  in  its  en- 
tirety, and  in  the  exact  words  of  the  witnesses. 

And  it  further  appearing  to  the  court  that  it  is  nec- 
essary and  essential  in  the  appeal  of  said  cause  that 
the  testimony  be  re-produced  in  its  entirety  and  in 
the  exact  words  of  the  witnesses. 

It  is  therefore  Ordered  and  Adjudged  that  the  tes- 
tmiony  adduced  at  the  time  of  the  trial  of  this  cause 
in  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Oregon  be,  on  the  appeal  of  said  cause  re- 
produced in  its  entirety  in  the  exact  words  of  the  wit- 
nesses. 

CHAS.  E.  WOLVERTON, 

Judge. 

Dated  this  25  day  of  March,  1913. 
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[Endorsed] :    Order.    Filed  March  25,  1913. 

A.  M.  CANNON, 
Clerk  U.  S.  District  Court. 

And  afterwards,  to  wit,  on  Saturday,  the  5  day  of 

April,  1913,  the  same  being  the  Judicial  day 

of  the  Regular  March  1913  Term  of  said  Court; 
Present:  the  Honorable  CHAS.  E.  WOLVER- 
TON,  United  States  District  Judge  presiding, 
the  following  proceedings  were  had  in  said  cause, 
to-wit: 

[Order  Enlarging  Time  to  File  Transcript.] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

No.  5689. 

April  5,  1913. 

WALTER  BAKER  MOORE, 


vs. 
MARY  E.  CRONEN,  et  al, 


Plaintiff, 


Defendants. 


Now,  at  this  day,  for  good  cause  shown,  it  is  Or 
dered  that  the  defendants'  time  for  filing  and  docket- 
ing the  record  on  appeal  in  this  cause,  in  the  United 
States  Circuit  Court  of  Appeals,  Ninth  Circuit,  be  and 
the  same  is  hereby  enlarged  and  extended  ninety  (90) 
days  from  this  date. 

CHAS.  E.  WOLVERTON, 
District  Judge. 


IN  THE 

United  States  Circuit 
Court  of  Appeals 

NINTH  DISTRICT 


MARY  E.  CRONEN, 
Appellant, 

vs. 

WALTER  BAKER  MOORE, 
Appellee. 


BRIEF  OF  APPELLANT 


Upon  Appeal  from  the  United  States  District  Court  for 
the  District  of  Oregon. 

Hon.  R.  Sa  Bean^  Judge 


STATEMENT. 


On  July  17,  1912,  the  appellee  filed  in  the  District 
Court  of  the  United  States  for  the  District  of  Oregon  his 
Bill  of  Complaint  against  the  appellant  seeking  to  com- 
pel the  specific  performance  on  the  part  of  the  appellant 


of  a  certain  agreement  entered   into   by   appellee  and 
appellant  acting  through  their  respective  attorneys. 

Prior  to  the  execution  of  said  agreement  referred  to 
in  appellee's  complaint  and  appellant's  answer  thereto, 
there  had   existed   between   appellee   and   appellant    a 
promise  of  marriage,  which  had  been  broken  by  Walter 
Baker  Moore,  appellee  herein,  and  a  suit  was  pending  in 
the  District  Court  of  the  United  States  for  the  District 
of  Oregon  in  which  Mary  E.  Cronen,  appellant  herein, 
sought  the    recovery    of    damages    for    the    breach    of 
promise  on  the  part  of  Walter  Baker  Moore.    The  suit 
for  the  breach  of  promise  was  at  issue  and  set  for  trial 
in  said  Court  on  the  29th  day  of  February,  1912.    Nego- 
tiations had  been  opened  between  A.  E.  Clark,  acting 
as  attorney  for  the  appellee  herein  and  John  F.  Logan 
and  John  H.  Stevenson,  acting  as  attorneys  for  the  ap- 
pellant herein,  for  a  settlement  of  the  suit  started  by 
Mary  E.  Cronen  against   Walter  Baker  Moore.     Such 
negotiations  looking  to  the  settlement  of  the  suit  for 
breach  of  promise  had  been  continued  and  pending  for 
several  months  just  previous  to  the  execution  of  the 
agreement  above  referred  to.     On  February  24,   1912, 
the  parties  thought  they  had  arrived  at  such  settlement. 
Accordingly  the  aforesaid  attorneys  and  appellant  met 
in  the  office  of  John  H.  Stevenson,  in  Portland,  Oregon, 
to  perfect  the  terms  of  the  settlement.    Under  the  terms 
of  this  settlement   appellant   was   to   receive  from   ap- 
pellee the  sum  of  $6000.00  and  to  dismiss  her  suit  for 
the  breach  of  promise  and  to  execute  and  deliver  to 
appellee  a  full  release  and  discharge  of  all  her  claims 
and  demands   of  whatsoever  nature   against   him.     In 
addition  appellee  was  to  deliver  to  Miss  Cronen  a  state- 
ment of  the  high  moral  character  of  appellant. 


It  has  been  contended  by  the  appellant  herein  that 
at  the  time  the  promise  of  marriage  existed  between  the 
appellee  and  appellant  and  after  the  same  had  been 
broken  by  appellee',  that  the  family  of  Walter  Baker 
Moore,— principally  his  brother  Frank  Allen  Moore  and 
the  wife  of  Frank  Allen  Moore  and  the  father,  Miles  C. 
Moore, — had  made  certain  statements  assailing  the  good, 
moral  character  and  chastity  of  this  appellant.  At  this 
meeting  of  the  attorneys  and  appellant  on  February  24, 
1912,  appellant  demanded  that  a  signed  statement  by 
Mr.  and  Mrs.  Frank  Allen  Moore  be  delivered  to  her 
vindicating  her  of  such  charges  of  unchastity  and  certi- 
fying to  her  high  standard  of  moral  character.  It  was 
agreed  by  the  attorney  for  appellee  that  such  statement 
would  be  executed  and  delivered  to  appellant. 

At  this  same  meeting  of  the  attorneys  and  appellant 
above  referred  to  it  was  found  inconvenient  and  impos- 
sible to  perfect  a  full  and  complete  settlement  of  the 
controversy  in  accordance  with  the  terms  agreed  upon 
on  that  day.  However,  it  was  on  that  day  further 
agreed,  that  there  be  placed  in  escrow  with  the  Security 
Savings  &  Trust  Company  of  Portland,  Oregon,  (1)  a 
stipulation  for  the  dismissal  by  appellant  of  her  suit  for 
breach  of  promise;  (2)  release  and  discharge  of  Walter 
Baker  Moore  by  Mary  E.  Cronen  of  all  claims  and 
demands  against  Walter  Baker  Moore,  and  (3)  a  state- 
ment signed  by  Walter  Baker  Moore  certifying  to  the 
good,  moral  character  of  appellant.  A  letter  of  instruc- 
tion dated  February  24,  1912,  and  signed  by  John  H. 
Stevenson  as  attorney  for  appellant,  and  A.  E.  Clark,  as 
attorney  for  appellee,  was  directed  to  the  said  Security 
Savings  &  Trust  Company.  A  copy  of  said  letter  of 
instruction  appears  on  page  49  of  the  Transcript  of 


Record  and  is  marked  ''Plaintiff's  Exhibit  I."  Ac- 
companying such  letter  of  instruction  were  the  (1) 
stipulation,  (2)  release  and  (3)  statement  agreed  to  be 
placed  in  escrow,  copies  of  which  appear  on  pages  50, 
51  and  52,  respectively,  of  the  Transcript  of  Record  and 
are  marked  ''Plaintiff's  Exhibit  2,"  "Plaintiff's  Ex- 
hibit 3"  and  "Plaintiff's  Exhibit  4,"  respectively.  By 
the  terms  of  this  escrow  agreement,  as  will  more  fully 
appear  by  reference  to  the  above  mentioned  letter  of 
instruction,  $3000.00  of  the  $6000.00  agreed  to  be  paid 
appellant  was  paid  to  her  at  the  time  the  agreement  was 
made,  and  the  additional  $3000.00  was  to  be  paid  within 
90  days  from  date,  or  May  24,  1912.  Upon  the  payment 
of  said  additional  $3000.00  within  the  90  days  the  Secur- 
ity Savings  and  Trust  Company  was  to  deliver  to  ap- 
pellee the  stipulation  and  release  accompanying  the  let- 
ter of  instruction,  and  the  statement  of  vindication 
signed  by  Walter  Baker  Moore  was  to  be  delivered  to 
the  appellant. 

At  the  meeting  of  the  attorneys  and  appellant  above 
referred  to  Miss  Cronen,  the  appellant,  demanded  that 
a  statement  of  vindication  of  the  charges  made  against 
her  be  signed  by  Mr.  and  Mrs.  Frank  Allen  M'oore  and 
delivered  to  her.  And  because  of  the  degratory  state- 
ments assailing  the  appellant's  character,  which  were 
alleged  to  have  been  made  by  the  family  of  Walter 
Baker  Moore,  appellee,  such  signed  statement  was  to  be 
forthwith  delivered  to  appellant.  Thereupon  a  stipula- 
tion was  at  this  time  entered  into  between  John  H. 
Stevenson  acting  as  attorney  for  Mary  E.  Cronen,  and 
A.  E.  Clark,  acting  as  attorney  for  Walter  Baker  Moore, 
whereby  upon  the  delivery  to  the  said  Security  Savings 
and  Trust  Company  Bank  of  a  written  statement,  signed 


by  Frank  Allen  Moore  and  Margaret  Gleason  Moore, 
certifying  to  the  moral  character  of  Mary  E.  Cronen, 
this  appellant  was  to  cause  to  be  delivered  to  appellee  a 
release  of  all  claims  and  demands  that  she  may  have 
against  Frank  Allen  Moore  and  Margaret  Gleason  Moore 
and  Miles  C.  Moore.  A  copy  of  which  stipulation  ap- 
pears in  the  Transcript  of  Record  on  page  61  and  is 
market  "Plaintiff's  Exhibit  5,"  and  a  copy  of  which 
release  appears  in  the  Transcript  of  Record  on  page  63 
and  is  marked  ''Plaintiff's  Exhibit  6." 

At  the  time  of  the  execution  of  the  stipulation  last 
referred  to  and  marked  "Plaintiff's  Exhibit  5,"  it  was 
understood  that  such  statement  signed  by  Frank  Allen 
Moore  and  Margaret  Gleason  Moore  was  to  be  delivered 
to  this  appellant  as  soon  as  such  could  be  drafted  and 
mailed  to  Walla  Walla,  Washington,  for  the  signature 
of  Frank  Allen  Moore  and  Margaret  Gleason  Moore  and 
then  returned,  and  a  space  of  two  weeks  was  agreed  in 
which  to  make  such  delivery  of  the  statement  to  appel- 
lant. No  such  statement  was  delivered  or  tendered  ap- 
pellant in  accordance  with  the  terms  of  the  agreement 
and  on  April  4,  1912,  appellant  wrote  the  Security  Sav- 
ings and  Trust  Company  a  letter  rescinding  and  can- 
celling all  agreements  heretofore  made  with  Walter 
Baker  Moore  or  his  attorney  in  regard  to  the  contro- 
versy between  Walter  Baker  Moore  and  herself.  A  copy 
of  which  letter  appears  on  page  109  of  the  Transcript 
Record  and  is  marked  "  Plaintiff' 's  Exhibit  8." 

In  explanation,  it  will  be  observed  from  the  fore- 
going statement  of  the  facts  in  this  case  that  appellant 
for  a  consideration  of  $6000.00  and  the  delivery  to  her  of 
a  statement  of  her  good  moral  character,  signed  by  ap- 
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pellee,  was  to  release  appellee  from  all  claims  and  de- 
mands against  him  and  dismiss  her  suit  for  the  breach 
of  promise.  A  limit  of  90  days  from  the  execution  of 
the  escrow  agreement  was  placed  upon  the  fulfillment 
of  this  part  of  the  agreement.  In  further  explanation, 
it  will  be  observed  that  appellant's  attorney  and  the 
attorney  for  the  family  of  appellee  entered  into  a  stipu- 
lation at  the  same  time  and  place  whereby  appellant 
was  to  release  Frank  Allen  Moore,  Margaret  Gleason 
Moore  and  Miles  C.  Moore  from  all  claims  and  demands 
against  them  upon  the  delivery  to  appellant  of  a  state- 
ment signed  by  Frank  Allen  Moore  and  Margaret  Glea- 
son Moore  certifying  to  her  high  moral  character. 

It  is  our  contention  that  the  statement  last  referred 
to  was  to  be  delivered  immediately  or  at  the  outside 
within  a  space  of  two  weeks  from  the  time  such  stipula- 
tion was  entered  into.  It  is  also  our  contention  that 
such  statement  was  not  delivered  in  accordance  with  the 
terms  of  the  agreement  and  that  such  was  never  deliv- 
ered or  a  tender  of  delivery  ever  made  prior  to  the  trial 
of  this  suit,  and  because  such  was  not  delivered  in  ac- 
cordance with  the  terms  of  the  agreement,  we  claim  that 
the  Court  erred  in  granting  the  relief  to  appellee  prayed 
for  in  his  complaint. 

It  is  our  further  contention  that  the  stipulation  call- 
ing for  the  payment  of  the  $6000.00  and  the  delivery  of 
the  statement  by  Walter  Baker  Moore  to  appellant  in 
exchange  for  her  discharge  of  appellee  and  the  dismissal 
of  the  suit  against  him,  and  also  the  stipulation  calling 
for  the  delivery  of  the  statement  signed  by  Frank  Allen 
Moore  and  Margaret  Gleason  Moore  in  exchange 
for    their    discharge    l)y    appellant    formed    one    and 


the  same  escrow  agreement.  In  other  words,  that 
the  two  stipulations  went  to  make  up  a  part  of 
the  agreement  for  the  settlement  of  the  contro- 
versy between  appellant  and  apj>ellee,  and  that  a  ful- 
fillment of  the  contract  was  only  made  when  all  the 
terms  embodied  in  the  two  stipulations  and  the  letter  of 
instniction  to  the  Security  Savings  and  Trust  Company 
had  been  complied  with.  The  decree  of  the  trial  Court 
was  erroneous  in  failing  to  decree  the  delivery  of  the 
statement  signed  by  Frank  Allen  Moore  and  Margaret 
Gleason  Moore  to  this  appellant  in  exchange  for  her 
release  of  all  claims  against  them,  as  agreed  to  in  the 
stipulation  shown  on  page  61  of  the  Transcript  of 
Record. 

ASSIGNMENT  OF  ERRORS. 

The  appellant  has  assigned  and  does  assign  as  errors 
committed  by  the  Court  and  apparent  on  the  face  of  the 
record,  the  following,  to-wit: 

I. 

The  Court  sitting  as  a  Court  of  Equity  erred  in  as- 
suming jurisdiction  over  and  rendering  a  decree  in  the 
above  entitled  cause,  for  the  reason  that  the  cause  of 
action,  if  any,  shown  by  the  bill  of  complaint  is  at  law; 
and  the  Court  is,  and  at  all  times  was  wholly  without 
jurisdiction  of  the  subject  matter. 

II. 

The  Court  erred  in  not  dismissing  complainant's 
bill  for  no  equity  shown. 
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III. 

The  Court  erred  in  deciding  or  adjudging  that  the 
attorney  for  defendant  Mary  E.  Cronen,  had  authority 
as  agents,  or  otherwise,  to  enter  into  a  contract  for  and 
on  behalf  of  defendant  Mary  E.  Cronen  with  Walter 
Baker  Moore  the  plaintiff  herein,  or  with  his  duly  au- 
thorized agent  or  agents. 

IV. 

The  Court  erred  in  deciding  or  adjudging  that  a  con- 
tract was  made  and  entered  into  by  and  between  plain- 
tiff Walter  Baker  Moore  and  defendant  Mary  E.  Cronen, 
acting  by  their  respective  attorneys. 

V. 

The  Court  erred  in  deciding  or  adjudging  that  de- 
fendant Mary  E.  Cronen  could  not  rescind  the  alleged 
contract  the  above  entitled  Court  has  adjudged  was  en- 
tered into  by  and  between  Walter  Baker  Moore,  the 
plaintiff'  herein,  and  Mary  E.  Cronen  defendant  herein, 
acting  by  their  respective  attorneys! 

VI. 

The  Court  erred  in  deciding  or  adjudging  that  Wal- 
ter Baker  Moore  the  plaintiff  herein  had  performed  the 
part  of  the  alleged  contract  incumbent  upon  him  to  be 
poifoinuMl  by  the  terms  of  said  alleged  contract. 

VII. 
The  above  entitled  Court  orrod  in  rendering  any  de- 
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cree  in  said  cause  other  than  a  decree  dismissing  the 
plaintiff's  complaint  in  equity. 

vm. 

The  above  entitled  Court  erred  in  not  rendering  a 
decree  dismissing  the  complaint  in  equity  herein. 

POINTS  AND  AUTHORITIES. 
I. 

The  escrow  agreement  may  be  partly  written  and 
partly  oral. 

Campbell  v.  Thomas,  42  Wis.  437. 

Stanton  et  al  v.  Miller  et  al,  58  N.  Y.  202. 

Gaston  v.  City  of  Portland,  16  Oregon  255. 

II. 

Time  may  be  made  of  the  essence  of  the  contract  by 
the  express  stipulation  of  the  parties,  or,  without  such 
express  agreement,  by  the  nature  of  the  contract  itself, 
or  of  the  circumstances  under  which  it  was  made. 

Gale  and  Gale  v.  Archer,  42  Barbour  (N.  Y.)  320. 

Quinn  v.  Roath,  37  Conn.  16. 

Taylor  v.  Longworth,  39  Peters  (U.  S.)  70. 

Ewing  V.  Crouse,  6  Ind.  312. 

Hull  Coke  &  Coal  Co.  v.  Empire  Coal  &  Coke  Co., 
113  Federal  256. 


12  - 

III. 

Failure  of  the  plaintiff  to  make  good  his  representa- 
tions as  to  future  acts  to  be  performed  by  him,  and 
which  were  a  material  inducement  to  defendant  to  enter 
into  the  contract,  constitutes  a  defense  to  specific  per- 
formance, although  the  representations  were  no  part  of 
the  contract,  and  although  there  is  no  doubt  as  to  plain- 
tiff's legal  right  under  the  contract. 

Beaumont  v.  Dukes,  Jac.  422,  23  Rev.  Rep.  110, 
4  Eng.  Ch.  422,  37  Eng.  Reprint  400. 

Vol.  36,  Cyclopedia  of  Law  and  Procedure  700. 
IV. 

The  entirety  of  a  contract  depends  upon  the  inten- 
tion of  the  parties  and  not  the  divisibility  of  the  sub- 
ject. 

Shinn  v.  Bodine,  60  Pa.  St.  182. 

Pope  V.  Porter,  102  N.  Y.  366. 

Norrington  v.  Wright,  115  U.  S.  188. 

Clark  V.  Wheeling,  53  Federal  494. 

V. 

Where  two  or  more  written  instruments  are  exe- 
cuted on  the  same  day,  relate  to  the  same  subject  mat- 
ter, and  one  refers  to  the  other,  the  presumption  is  that 
they  evidence  but  a  single  contract. 

Byrne  v.  Marshall,  44  Ala.  355. 

Sewall  V.  Henry,  9  Ala.  24. 
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Vangine  et  al  v.  Taylor,  18  Ark.  65. 

Rogers  et  al  v.  Kneeland,  13  Wend.  (N.  Y.)  116. 

Vol.  9,  Cyclopedia  of  Law  and  Procedure,   580- 
581. 

VI. 

The  decree  must  conform  to  the  contract. 
Bennett  v.  Giles,  111  111.  App.  428. 
Freeburgh  v.  Lamoureux,  15  Wyo.  22. 
26  Am.  Eng.  Enc.  of  Law,  66  (2nd  Ed.) 
20  Ency.  of  Pleading  &  Practice,  496. 
Gf-iplin  V.  AVatts,  1  Colo|  479. 

VIL 

Specific  performance  is  an  equitable  remedy,  which 
compels  the  performance  of  a  contract  in  the  precise 
terms  agreed  upon,  or  such  a  substantial  performance  as 
will  do  justice  to  the  parties  under  the  circumstances  of 
the  case. 

Stoddard  v.  Hart,  23  N.  Y.  556. 

Rison  V.  Newberry,  90  Va.  521. 

Owens  V.  Hall,  13  Ohio  St.  571. 

Freeburgh  v.  Lamoureus,  15  Wyo.  22. 

Vol.  22  Am.  &  Eng.  Ency,  of  Law  909  (1st  Ed.) 

IX. 

The  defendant  may  have  specific  performance  of  the 
version  of  the  contract  as  set  up  and  proved. 
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Thompson  v.  Hawley,  14  Oreg.  199. 

Garrett  v.  Goff,  61  W.  Va.  221. 

Bradford  v.  Union  Bank  of  Tennessee,  13  How. 
(N.  Y.)  69. 

X. 

In  a  suit  for  specific  performance  the  defendant  has 
a  right  to  plead  in  his  answer,  as  new  matter,  a  contract 
different  from  the  one  alleged  in  the  complaint,  and  the 
Court  will  then  ascertain  from  the  evidence  which  was 
the  real  contract. 

Thompson  v.  Hawlej-,  14  Oreg.  199. 

XI. 

The  judgment  in  equity  cases  is  not  controlled  by  the 
prayer  for  relief. 

.  Gilmore  v.  Gilmore,  7  Oregon  374. 

State  V.  Tooker,  46  Pac.  33. 

Davis  V.  Davis,  23  Pac.  715. 

Polk  V.  AVendall,  9  Cranch.  87. 

Century  Digest,  Vol.  19,  Equity,  1005. 

ARGUMENT. 

Our  contention  in  this  case  is,  that  the  appellee  was 
not  entitled  to  his  decree  for  specific  performance  ob- 
tained in  the  trial  Court.  The  main  propositions  in- 
volved in  the  case,  briefly  stated,  are  as  follows,  namely: 
(1)  Within  what  time,  if  any,  the  terms  of  the  escrow 
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agreement  were  to  be  fully  performed  upon  the  part  of 
the  appellee;  and  (2)  was  the  time  in  which  the  terms  of 
such  escrow  agreement  were  to  be  performed  of  the 
essence  of  the  contract;  and  (3)  did  the  appellee  make 
performance,  or  tender  of  performance,  within  such 
time;  and  (4)  did  the  non-performance,  or  tender  of 
performance,  on  the  part  of  the  appellee,  within  that 
time  work  a  forfeiture  of  any  right  the  appellee  may 
have  had  under  the  contract. 

In  our  argument  we  hold  that  there  was  a  time  in 
which  the  terms  of  the  escrow  agreement  were  to  be 
fully  performed  on  the  part  of  the  appellee,  and  that 
such  time  was  of  the  essence  of  the  contract,  and  that 
the  appellee  failed  to  make  performance,  or  tender  of 
performance,  within  such  time,  and  that  the  non-per- 
formance, or  tender  of  performance,  on  the  part  of  the 
appellee  within  that  time  deprived  him  of  any  right  to 
the  relief  sought  in  his  complaint, 

A  further  point  of  argument  urged  by  appellant  is, 
that  the  two  stipulations  were  a  part  of  the  escrow 
agreement  and  the  terms  of  the  same  taken  together 
formed  a  contract  of  entirety.  If  the  appellee  was  en- 
titled to  his  decree  for  specific  performance  at  all,  such 
decree  should  have  been  one  enforcing  the  full  terms  of 
the  escrow  agreement  and  the  Court  was  without  power 
to  grant  only  a  partial  performance  thereof,  and  that 
it  was  error  to  grant  a  decree  which  compelled  only 
partial  performance. 

In  discussing  the  propositions  mentioned  we  have 
deemed  it  necesary  that  due  regard  be  had  at  all  times 
for  the  facts  and  circumstances  surrounding  and  enter- 
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ing  into  the  execution  of  the  escrow  agreement  between 
the  parties.  For  it  will  be  seen  that  appellant  by  the 
escrow  agreement  was  not  only  to  release  Walter  Baker 
Moore,  appellee,  from  all  claims  and  demands  against 
him,  but  was  to  also  release  certain  members  of  ap- 
pellee's family  from  all  claims  and  demands  against 
them.  It  was  the  things  which  formed  the  attendant 
circumstances  surrounding  the  execution  of  the  escrow 
agreement  and  from  which  the  appellant  wished  to  be 
freed  and  vindicated  of,  that  actuated  appellant  in  con- 
senting to  give  the  release  of  the  appellee's  family. 

THE  ESCROW  AGREEMENT  MAY  BE  PARTLY 
WRITTEN  AND  PARTLY  ORAL. 

We  contend  that  the  agreements  made  at  the  meet- 
ing of  the  appellant  and  the  attorneys  for  appellant  and 
appellee  on  February  24,  1912,  formed  one  and  the  same 
contract.  We  further  contend  that  there  is  no  question 
but  what  some  of  the  terms  of  this  agreement  as  men- 
tioned in  the  letter  of  instruction  to  the  Security  Sav- 
ings and  Trust  Company  (Plaintiff's  Exhibit  I"  Tran- 
script of  Record,  page  49),  were  to  be  fully  performed 
and  complied  with  within  90  days,  or  by  May  24,  1912. 
The  stipulation  ("Plaintiff's  PLxhibit  5"  Transcript  of 
Record,  page  G] )  entered  into  between  the  attorneys 
representing  the  respective  parties  calls  for  the  delivery 
by  appllee  of  a  statement  of  the  good  moral  character  of 
appellant,  signed  by  Frank  Allen  Moore  and  Margaret 
Oleason  Moore,  to  the  Security  Savings  and  Trust  Com- 
])any  and  the  surrender  by  the  Security  Savings  and 
Trust  Company,  upon  the  delivery  of  the  same,  of  a  full 
release  by  Mary  E.  Cronen  of  Frank  Allen  Moore,  Mar- 
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garet  Gleason  Moore  and  Miles  C.  Moore  of  all  claims 
and  demands  against  them.  The  time  in  which  this 
statement,  last  referred  to,  was  to  be  delivered,  is  a 
question  in  dispute. 

As  mentioned  in  our  STATEMENT,  of  the  facts  and 
circumstances  surrounding  the  execution  of  the  escrow 
agreement,  Mary  E.  Cronen,  appellant  herein,  claimed 
that  certain  statements  had  been  made  by  the  family  of 
appellee  imputing  unchastity  to  her  and  attacking  her 
moral  character.  Her  claim  was  well  known  to  the 
attorney  for  the  appellee.  (Transcript  of  Record,  pages 
118  and  125).  The  testimony  shows  clearly  that  her 
suit  for  the  breach  of  promise  was  commenced  for 
other  reasons  than  the  mere  obtaining  of  a  money  judg- 
ment. (Transcript  of  Record,  pages  96  and  101).  She 
was  a  good  woman.  Had  entered  into  this  promise  of 
marriage  with  appellee  in  good  faith  and  sincerity.  Had 
told  her  friends  that  she  was  about  to  be  married  to 
appellee,  and  she  was  looking  forward  to  the  event  with 
joyful  satisfaction.  The  date  of  the  marriage  was  post- 
poned and  finally  the  appellee  refused  to  marry  her  at 
all.  The  family  of  the  appellee  had  spread  broadcast 
among  the  friends  and  acquaintances  of  appellant 
charges  imputing  to  her  unchastity  and  immoral  conduct. 
It  was  with  shame  that  she  faced  her  own  people  and 
her  friends.  She  became  almost  an  outcast  because  of 
these  unwarranted  statements  made  for  the  purpose  of 
breaking  off  the  engagement.  It  was  from  the  stigma 
of  these  false  charges  that  this  poor  woman  was  suf- 
fering, and  not  from  the  fact  that  her  engagement  was 
broken,  and  not  for  the  want  of  money  damages  to  sooth 
her.    She  wanted  to  be  vindicated  of  these  untrue  state- 
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ments.    She  wanted  her  friends  and  associates  to  know 
that  such  statements  were  false.    She  wanted  that  good 
name  back.     This  was  the  moving  cause  and  the  one 
essential  thing  entering  into  the  execution  of  the  escrow 
agreement  on  her  part.    Her  suit  for  breach  of  promise 
was  to  be  tried  within  five  days  of  the  time  this  agree- 
ment was  made.    She  had  hoped  that  within  five  or  six 
days  the  result  of  that  suit  would  be  such  as  to  enable 
her  to  go  to  her  own  people  and  her  friends  and  say  to 
them  that  these  charges  were  untrue   and  groundless. 
With  the  obtaining  of  this  vindication  of  the  charges 
made  against  her  uppermost  in  her  mind,  can  it  be  said 
that  she  entered   into   this   agreement  with   no   under- 
standing as  to  when  such  statement  of  vindication  was 
to  be  made  and  delivered  to  her?     Can  it  be  said  that 
she  was  willing  that  such  statement  of  vindication  was 
to  be  delivered  to  her  at  the  convenience  of  the   ap- 
pellee?   And  keeping  in  mind  her  anxiety  and  insist- 
ence upon  having  this  statement,  and  keeping  in  mind 
the  fact  that  within  five  or  six  days  the  testimony  pro- 
duced at  the  trial   of  the   suit  for   breach   of  promise 
would  in  itself  show  the  falsity  of  these  charges,  can 
it  be  said  she  was  willing  that  appellee  should  have  90 
days,  as  claimed  by  appellee,  in  which  to  deliver  to  her 
the  statement  of  her  good  moral  character,  when  such 
could  be  obtained  almost  immediately,  or  at  the  outside 
within  a  space  of  two  weeks?     We  repeat  again  that 
what  this  appellant  wanted  all  through  the  negotiations 
for  a  settlement  of  her  suit  was  a  vindication  of  the 
charges  made  against  her.     She  did  not  want  to  wait 
indefinitely  for  this — she  did  not  want  to  wait  longer 
than  it  was  absolutely  necessary.     It  was  only  right  to 
presume  that  when  her  suit  for  breach  of  promise  was 
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heard,  if  the  appellee  had  any  proof  of  the  charges 
made  against  her,  he  would  produce  it  at  such  trial. 
That  then  and  there  Frank  Allen  Moore  and  Margaret 
Gleason  iNloore  and  Miles  C.  Moore  would  testify  or  not 
testify  to  such  charges.  And  we  say  again,  the  appel- 
lant knew  that  within  five  or  six  days  from  the  time  the 
escrow  agreement  was  made,  that  the  result  of  the  trial 
would  be  such  as  she  could  or  she  could  not  go  to  her 
friends  and  people  and  say  to  them  that  the  charges 
were  untrue  and  malicious  lies. 

With  these  facts  and  circumstances  surrounding  and 
entering  into  the  execution  of  the  escrow  agreement, 
what  then  was  the  understanding  as  to  when  the  state- 
ment of  vindication  signed  by  Frank  x\llen  Moore  and 
Margaret  Gleason  Moore  was  to  be  delivered  to  appel- 
lant? We  claim  that  such  was  to  be  delivered  within 
two  weeks.  It  is  true,  as  evidenced  by  the  letter  of  in- 
struction to  the  Security  Savings  and  Trust  Company 
(Transcript  of  Record,  page  49,  the  additional  $3000.00 
and  stipulation  and  release  and  statement  therein  men- 
tioned were  to  be  all  delivered  within  a  space  of  90 
days.  But  why  was  the  limitation  of  90  days  placed 
upon  this  part  of  the  agreement?  The  testimony  on 
page  101  of  the  Transcript  of  T?ecord  clearly  indicates 
that  it  was  for  the  purpose  of  securing  the  additional 
$3000.00  to  be  paid  to  appellant,  and  not  for  the  purpose 
of  carrying  out  any  of  the  other  terms  of  the  agreement. 
It  was  not  going  to  take  90  days  to  get  the  statement 
signed  by  Frank  Allen  Moore  and  wife  returned  to  ap- 
pellant. True  it  is  that  the  stipulation  (''Plaintiff's 
Exhibit  5"  Transcript  of  Record,  pages  61  and  62),  en- 
tered into  February  24,  1912,  calling  for  the  delivery  of 
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such  statement  of  Prank  Allen  Moore  and  Margaret 
Gleason  Moore  and  the  release  by  appellant,  reads,  in 
part,  as  follows,  to-wit: 

"The  release  herein  referred  to  is  to  be  deliv- 
ered to  A.  E.  Clark,  and  the  written  statement  afore- 
said to  the  aforesaid  attorneys  for  Mary  E.  Cronen 
when  said  sum  of  $3000.00  is  paid,  and  upon  fail- 
ure to  make  such  pajinent  as  provided  for  in 
the  instructions  to  the  escrow  agent,  the  release  is 
to  be  surrendered  to  said  attorneys  for  Mary  E. 
Cronen,  and  the  statement  to  the  said  A.  E.  Clark." 
There  is  no  question  but  what  the  additional  $3000.00 

could  be  paid  prior  to  the  expiration  of  the  90  days. 
And  as  shown  by  the  testimony  there  was  a  general  un- 
derstanding that  such  would  be  paid  much  sooner  than 
that  time,  and  the  whole  settlement  completed.  (Tran- 
script of  Eecord,  page  104).  But  through  an  abundance 
of  precaution  the  90-day  period  was  agreed  upon. 

Now  then,  the  testimony  adduced  at  the  trial  of  this 
suit  and  cited  by  us  in  this  argument,  is  not  such  as  to 
contradict  the  terms  of  the  stipulation  as  above  referred 
to,  l)ut  to  explain  the  same.  In  other  words,  though 
the  stipulation  says,  "The  release  herein  referred  to  is 
to  be  delivered  to  A.  E.  Clark,  and  the  written  state- 
ment aforesaid  to  the  aforesaid  attorneys  for  Mary  E. 
Cronen  when  said  sum  of  $3000.00  is  paid,  etc.,"  there 
could  have  been  an  oral  agreement  or  understanding 
that  such  statement  was  to  be  delivered  within  a  period 
of  two  weeks  from  the  execution  of  the  escrow  agree- 
ment. 

Gaston  v.  City  of  Portland,  16  Oregon  255. 
Campbell  v.  Thomas,  42  Wis.  437. 

Stanton  et  al  v.  Miller  ot  al,  58  N.  Y.  202. 


21 

Or  we  might  go  a  step  further  and  ascertain  the  time 
in  which  this  statement  was  to  be  delivered  from  the 
intention  of  the  parties  at  the  time  of  making  the  escrow 
agreement,  and  following  the  doctrine  laid  down  in 
Gaston  v.  City  of  Portland  (supra)  that  ''the  intent  of 
the  grantor  must  govern,  and  this  is  to  be  derived  from 
all  the  facts,  circumstances  and  proof,"  then  the  time 
in  which  the  statement  was  to  be  delivered  can  be  ascer- 
tained from  the  intent  of  the  appellant  in  stipulating  to 
release  certain  members  of  appellee's  family  from  all 
claims  and  demands  upon  a  consideration  of  obtaining 
this  statement;  and  that  intent  is  to  be  derived  from 
what  was  said,  from  what  was  done  at  the  time  of  the 
execution  of  the  escrow  agreement,  and  from  what 
was  sought  to  be  accomplished  by  making  such  agree- 
ment. We  have  seen  that  the  uppermost  thing  in  ap- 
pellant's mind  in  making  the  escrow  agreement  was  the 
obtaining  of  this  statement  of  vindication.  In  the  exami- 
nation at  the  trial  of  this  case  of  Mr.  John  H.  Stevenson, 
who  acted  as  one  of  the  attorneys  for  appellant  at  the 
tnne  of  making  the  escrow  agreement,  being  questioned 
as  to  when  the  statement  of  Frank  Allen  Moore  and 
Margaret  Gleason  Moore,  mentioned  in  the  stipulation 
(''Plaintiff's  Exhibit  5,"  Transcript  of  Record,  page 
61),  was  to  be  delivered,  said: 

"Well,  the  only  conversation  I  can  recall  now 
was  this:  I  think  Miss  Cronen  asked  Mr.  Clark 
how  soon  he  could  have  back  the  statements  by 
Frank  Allen  Moore  and  Margaret  Gleason  Moore, 
and  I  don't  pretend  to  remember  the  dialogue,  but 
what  I  gained  from  it  was  merely  a  matter  of  send- 
ing up  there  for  the  statements." 

And  being  asked  "Up  where,"  replied: 
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**Up  to  Walla  Walla.  And  that  they  would  come 
right  back.  That  is,  the  understanding  I  gained 
from  it  was,  there  would  be  no  difficulty  involved, 
or  no  delay,  in  getting  these  statements  here,  get- 
ting them  signed,  but  whether  there  was  any  exact 
agreement  between  us  as  to  just  when  they  would 
l)e  delivered  here,  my  memory  isn't  clear."  (Tran- 
script of  Record,  page  78). 

The  same  witness  being  further  examined  by  the  at- 
torney for  the  appellee,  on  the  same  point,  in  answer  to 
the  following  question,  viz.: 

**Just  one  more  (luestion  I  forgot,  with  the  per- 
mission of  your  Honor.  You  said  a  few  moments 
ago  that  you  didn't  recall  whether  there  was  any 
talk  or  agreement  with  respect  to  the  time  when  the 
statement  from  Frank  and  his  wife  was  to  be  back; 
that  is,  to  l)e  bade  in  Portland;  the  agreement  was 
just  as  put  down  in  writing,  was  it  not!  That  that 
statement  of  Frank's,  when  it  came  here,  was  to  go 
into  the  bank,  or  was  to  be  delivered  to  you  when 
the  Walter  Baker  Moore  matter  was  also  closed 
up?" 

testified  as  follows,  to-wit: 

"1  am  not  prepared  to  say  that  was  the  exact 
understanding.  There  was  a  sort  of  feeling  among 
us  that  the  whole  matter  would  be  adjusted  a  great 
(leal  sooner  than  it  was,  and  I  am  not  ])repared  to  say 
that  it  was  understood  positively  among  us  that  this 
was — that  the  Frank  Allen  iMoore  feature  of  it  was 
to  await  the  consummation  of  the  other  settlement. 
My  understanding  was,  in  a  general  way,  that  any 
time  the  statement  of  Frank  Allen  Moore  and  Mar- 
garet Gleason  Moore  came  here,  they  might  be 
exchanged  for  this  other,  but  I  don't  know  there 
was  any  ])ositive  agreement  on  the  Inst."  (Tran- 
scri])l  of  j^ecord,  pages  ^^  and  84). 
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And  again,  being  asked: 

" And  the  time  to  wind  it   (escrow 

agreement)  up  was  fixed  at  90  days?" 

answered : 

"As  to  Walter  Baker  Moore.  I  am  not  so  clear 
as  to  the  others.  No,  there  was  some  talk  at  the 
time  as  to  how  soon  we  could  get  these  statements 
(statements  of  Frank  Allen  Moore  and  Margaret 
Gleason  Moore)  back.  That  is  the  only  thing  that 
leads  me  to  think  there  might  be  a  sort  of  feeling 
that  this  phase  of  it  could  be  concluded  sooner.  But 
I  wouldn't  say  any  positive  meeting  of  the  minds 
upon  that  point."  Transcript  of  Record,  pages  84 
and  85). 

So  the  substances  of  Mr.  Stevenson's  testimony  is 
that  he  was  uncertain  as  to  whether  there  was  an  under- 
standing as  to  when  the  statement  of  Frank  Allen  Moore 
and  Margaret  Gleason  Moore  was  to  be  delivered,  but 
from  what  he  heard  said  at  the  time  he  thought  there 
might  be  a  feeling  that  this  part  of  the  agreement  was 
to  be  concluded  before  the  expiration  of  the  90  days. 

John  A.  Logan,  who  acted  as  the  other  attorney  for 
appellant  at  the  time  of  the  execution  of  the  agreement, 
was  called  as  a  witness  at  the  trial  of  this  suit,  and  be- 
ing examined  as  to  the  point  in  question,  the  following 
colloquy  between  he  and  the  attorney  for  appellee  took 
place: 

''Q.  Was  it  your  understanding  at  the  time 
that  we  were  to  receive  the  release  of  Frank  Moore 
and  his  wife  and  Governor  Moore  before  we  had 
paid  the  additional  $3000.00?" 
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**A.  Well,  now,  it  wasn't  my  understanding 
that  it  was  to  be  paid  over,  as  a  matter  of  contract, 
when  it  was  turned  over,  but  I  can  see  now  that 
Miss  Cronen  understood  it  that  wa}^" 

"Q.  That  is,  you  mean  to  say  that  it  was  her 
intention  to  turn  over  to  us,  or  Frank  Moore  and 
his  wife  and  the  Governor,  before  we  had  paid  her 
the  additional  $3000.00?" 

**A.  The  way  is  this:  it  requires  a  little  ex- 
planation,—I  wasn't  there  all  the  time  while  this 
was  being  dictated,  but  this  last  stipulation  with 
reference  to  Frank  Allen  Moore,— I  had  a  notion 
that  the  $3000.00  was  to  have  been  paid  much 
sooner  than  90  days,  but  out  of  an  abundance  of 
caution,  the  90  days  was  named,  although  you  first 
wanted  a  longer  time." 

''Q.     Yes,  I  wanted  120  days?" 

"A.  Out  of  an  abundance  of  caution,  90  days 
was  named.  Miss  Cronen— and  there  again  comes 
the  matter  of  money  that  we  were  looking  after, 
and  the  matter  of  sentiment  and  vindication  of 
character  she  was  looking  after— she  said  to  you, 
'Now,  when  can  that  be  back?'  And  you  said,  in 
substance,  about  as  soon  as  the  mail  can  get  back 
from  Walla  Walla,  as  you  walked  out  of  the  room, 
because  you  said  you  were  going  away  over  to  the 
Sound  the  next  day  or  Monday?  This  was  Satur- 
day. She  said,  'I  want  to  know  when  that  will  be 
back?  I  want  to  know.  That  is  what  I  want,'  and 
you  said  two  weeks  that  would  be  here,  giving 
ample  time  for  delayed  mail." 

"Q.  Then  it  was  to  go  in— when  it  returned,  it 
was  going  to  go  into  escrow  in  the  Security  Savings 
and  Trust  Company?" 

"A.    It  was." 
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*'Q.     And  was  to  be  delivered  at  the  same  time 
the  money  was?" 

'*A.    It  was." 

"Q.  I  gave  it  as  my  opinion  we  could  get  it 
back  here  in  a  couple  of  weeks?" 

"A.     You  did." 

*'Q.  And  that  notwithstanding  90  davs  is 
fixed?" 

"A.  Yes,  because  she  wasn't  to  get  the  vindi- 
cation without  the  money.  You  could  hold  that  vin- 
dication without  the  money."  (Transcript  of  Kec- 
ord,  pages  100,  101  and  102). 

And  while  we  note  here  that  Mr.  Logan  said  appel- 
lant was  not  to  receive  the  statement  of  vindication 
until  the  money  was  paid,  yet  we  also  note  that  Mr. 
Logan  remembers  distinctly  the  conversation  the  appel- 
lant had  with  Mr.  Clark  relative  to  the  returning  of  the 
statement,  which  conversation  all  went  to  the  effect  that 
appellant  wanted  the  statement  returned  as  soon  as  pos- 
sible, as  soon  as  the  mail  could  bring  it,  and  allowing 
for  delay,  within  a  space  of  two  weeks. 

Mr.  Logan  testifying  further  as  to  when  the  state- 
ment in  question  was  to  be  delivered,  said: 

'  "At  the  meeting.  As  we  were  just  closing  the 
meeting,  Miss  Gronen  was  insisting  all  the  time  she 
wanted  that  (statement  of  Frank  Allen  Moore  and 
Margaret  Gleason  Moore)  down  here  in  as  quick  a 
time  as  possible.  We  lawyers,  I  am  satisfied,  didn't 
give  it  the  importance  that  she  did,  but  I  under- 
stood it  was  not  to  be  given  over  until  the  money 
was  paid  over,  and  the  money  wasn't  to  be  paid 
over  until   90   days   it   came   with    the   money,   al- 
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though  we  understood  the  money  would  be  here  in 
a  very  short  time."  (Transcript  of  Record,  page 
104). 

Now  then  what  is  to  be  considered  as  the  time  in 
which  this  statement  was  to  be  delivered?  Is  that  time 
to  be  determined  from  what  her  attorneys  understood 
when  the  escrow  agreement  was  made,  and  which  un- 
derstanding from  their  own  testimony  they  seem  very 
much  in  doubt!  Or  is  that  time  to  be  determined  from 
what  this  appellant  intended  and  which  was  most  for- 
cibly manifested  in  what  she  said  and  what  she  insisted 
upon  when  the  agreement  was  made?  And  in  this  con- 
nection let  us  take  up  appellant's  own  testimony  upon 
cross-examination  at  the  trial  of  this  case: 

"Q.  Are  you  objecting  to  that?"  (Meaning  the 
procuring  of  the  statement  of  Frank  Allen  Moore 
and  Margaret  Gleason  Moore  within  90  days). 

"A.  No,  I  don't  object  to  that.  What  I  object 
to  is  that  I  did  not  get  them  as  you  promised  by  re- 
turn mail." 

''Q.  What  you  object  to  is  you  didn't  get  them 
by  return  mail.  Did  you  expect,  if  it  got  back  by 
return  mail,  it  would  be  given  immediately  to  you?" 

"A.    Surely." 

"Q.  And  the  release  of  Frank  delivered  to 
me?" 

"A.    Surely." 

"Q.  Without  the  payment  of  the  additional 
three  thousand?" 

"A.  The  payment  of  the  additional  three  thou- 
sand had  absolutely  nothing  to  do  with  that— I  am 
getting  kind  of  mixed  in  my  English." 
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In  this  we  find  appellant  reiterating  with  precision 
and  emphasis  her  understanding  as  to  when  the  state- 
ment was  to  be  returned  and  delivered  to  her. 

From  the  testimony  of  the  appellant  and  from  the 
testimony  of  both  Mr.  Stevenson  and  Mr.  Logan,  though 
the  testimony  of  the  two  latter  is  couched  in  uncertain 
terms,  and  from  all  the  facts  and  circumstances  sur- 
rounding the  execution  of  the  escrow  agreement,  we  con- 
clude that  the  time  fixed  for  the  delivery  of  the  state- 
ment called  for  in  the  stipulation  ("Plaintiff's  Exhibit 
5")  was  as  soon  as  the  same  could  be  sent  to  Walla 
Walla,  Washington,  and  there  signed  and  returned,  and 
a  space  of  two  weeks  was  allowed  for  this.  This  un- 
questionably was  the  testimony  of  the  appellant,  and 
that  intention  was  certainly  conveyed  to  the  attorney 
for  the  appellee  at  the  time  of  making  the  escrow  agree- 
ment. The  attorney  for  the  appellee  by  what  he  repre- 
sented and  told  appellant  clearly  indicated  that  he  was 
aware  of  appellant's  intention  when  she  insisted  upon 
an  immediate  return  of  the  statement  of  vindication, 
and  he  gave  her  to  understand  that  he  would  comply 
with  that  intention.  It  is  not  denied  that  the  statement 
in  question  was  not  delivered  to  appellant  or  tender  of 
delivery  made  to  appellant  within  the  space  of  two 
weeks  from  the  execution  of  the  escrow  agrement.  So 
then,  if  such  statement  was  to  be  delivered  within  the 
space  of  two  weeks  from  the  execution  of  the  escrow 
agrement,  the  non-delivery  of  such,  or  tender  of  deliv- 
ery, on  the  part  of  the  appellee  constituted  a  breach  of 
the  contract  as  to  the  appellee.  Whether  or  not  this 
breach  is  to  be  taken  as  depriving  the  appellee  of  any 
right  under  the  escrow  agreement  will  be  taken  up  later. 
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wherein  time  as  being  of  the  essence  of  the  contract  is 
fullv  discussed. 


TIME  AS  FORMING  THE  ESSENCE  OF  THE 
CONTRACT. 

We  now  take  up  the  discussion  as  to  whether  or  not 
the  time  within  which  the  terms  of  the  escrow  agree- 
ment were  to  be  performed,  was  of  the  essence  of  the 
contract.  Was  it  essential,  taking  into  consideration  the 
thing  sought  to  be  accomplished  by  the  escrow  agree- 
ment, that  the  things  therein  contracted  to  be  per- 
formed, be  so  performed  within  the  time  agreed  upon? 
In  other  words,  was  it  essential  that  the  certificate  of 
good  moral  character  be  delivered  by  appellee  to  ap- 
pellant within  the  time  agred  upon,  or  could  such  be 
delivered  at  any  time  after  the  period  for  delivery  had 
expired  without  doing  great  injustice  to  the  appellant? 

Pomeroy  in  his  special  work  on  Specific  Perform- 
ance on  page  453  says : 

''Although,  in  ordinary  cases,  time  is  not  es- 
sential, yet  it  may  be,  and  is,  essential  whenever 
the  intention  of  the  parties,  as  shown  by  the  con- 
tract, is  clear  that  the  performance  of  its  terms 
should  be  accomplished  punctually  at  the  stipu- 
lated day  it  is  a  matter  of  intention,  and  the  inten- 
tion must  govern. ' ' 

and  on  page  458  he  says  further: 

"And  in  general,  whenever,  from  the  terms  of 
the  agreement,  or  from  the  nature  of  the  subject 
matter,  the  treating  time  as  non-essential  would  pro- 
duce a  hardship,  and  delay  by  one  party  in  complet- 


29 

ing  or  in  complying  with  a  term,  would  necessarily 
subject  the  other  party  to  serious  injury  or  loss, 
time  will  be  held  essential." 
We  can  imagine  the  facts  and  circumstances  of  no 
case  to  which  the  words  of  Mr.  Pomeroy  are  more  appli- 
cable than  the  case  we  have  here  under  consideration. 

As  heretofore  stated,  it  is  contended  by  appellant, 
that  the  time  within  which  the  statement  of  Frank  Allen 
Moore  and  Margaret  Gleason  Moore  was  to  be  delivered 
to  her  was  fixed  at  two  weeks  from  the  execution  of  the 
escrow  agreement.  Following  the  doctrine  as  laid  down 
by  Mr.  Pomeroy  (supra)  what  then  would  be  the  effect 
upon  appellant  if  such  statement  was  not  so  delivered 
to  appellant  within  the  time  agreed  uJ)on.  Would  she 
suffer  any?  And  if  she  would  suffer  at  all  to  what  ex- 
tent! 

We  do  not  care  to  review  again  all  the  circumstances 
surrounding  and  entering  into  the  execution  of  the 
escrow  agreement.  However,  we  do  wish  to  call  to  your 
attention  again  the  object  sought  to  be  accomplished 
])y  appellant  in  the  obtaining  of  the  statement  of  vindi- 
cation signed  by  Frank  Allen  Moore  and  Margaret  Glea- 
son Moore,  and  in  this  connection  a  few  of  the  circum- 
stances must  be  again  recalled.  Miss  Cronen  claimed  to 
be  and  was  a  good  woman  with  a  character  above  re- 
proach. She  was  educated  and  cultured.  She  was  well 
thought  of  by  her  friends  and  had  a  high  standing  in 
her  community.  There  was  a  promise  of  marriage  exist- 
ing between  she  and  the  appellee.  Because  the  contem- 
plated marriage  between  she  and  the  appllee  did  not 
meet  with  the  approval  of  certain  members  of  the  ap- 
pellee's family  they  took  it  upon  themselves  to  spread 
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reports  charging  the  appellant  with  misconduct,  un- 
chastity  and  immorality.  In  this  way  they  hoped  to 
prevent  the  marriage,  and  through  such  they  succeeded. 
The  appellant  knew  these  charges  to  be  malicious  lies, 
perhaps  her  dearest  friends  and  intimate  associates 
knew  them  to  be  untrue.  But  what  was  the  judgment 
of  all  her  acquaintances!  What  was  the  word  passed 
from  lips  to  lips  throughout  the  community  in  which  she 
lived?  Here  was  a  good  woman,  who  in  the  eyes  of  her 
friends  and  the  people  of  her  community,  was  being 
dragged  down  to  the  depths  of  that  fallen  and  de- 
graded woman.  She  was  looked  upon  as  an  outcast  by 
those  who  did  not  know  the  truth.  She  was  ashamed  to 
show  herself  in  public — she  was  pointed  at  with  ridicule 
and  contempt.  That  suffering  which  a  good  woman  has 
to  bear  through  unjust  and  absolutely  unwarrantable 
charges  of  her  misconduct  and  immorality  is  beyond 
words  to  describe.  There  is  no  suffering  so  hard  to 
bear  as  the  suffering  of  the  mind  and  the  heart.  This 
was  the  suffering  which  appellant  was  undergoing 
throughout  the  entire  negotiations  for  the  settlement  of 
her  suit  for  the  breach  of  promise;  this  was  the  suffer- 
ing from  which  she  wished  to  be  relieved  when  she 
executed  the  escrow  agreement.  It  was  shown  time  and 
time  again  that  she  cared  not  for  what  money  she  might 
receive  in  the  way  of  a  settlement.  She  wanted  some- 
thing to  show  that  the  charges  made  against  her  were 
untrue.  And  if  she  was  suffering  from  the  effects  of 
these  false  reports  during  the  period  in  which  negotia- 
tions were  pending,  surely  she  must  have  suffered  as 
much,  if  not  more,  when  the  appellee  failed  to  deliver 
to  her  the  statement  of  vindication  which  he  agreed  to. 
She  had  hoped   to  obtain   this   statement   at   the   time 
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agreed  upon  and  the  failure  of  the  appellee  to  so  deliver 
the  same  at  such  time  only  served  to  make  the  suffering 
of  the  poor  woman  the  more  intense.  She  anxiously 
waited  for  tlie  appellee  to  make  good  his  promise  and 
repeatedly  inquired  of  her  attorney  if  such  statement 
had  been  delivered.  And  becoming  impatient  and  in- 
censed because  of  the  failure  of  the  appellee  to  abide  by 
the  terms  of  the  escrow  agreement  she  wrote  the  Security 
Savings  and  Trust  Company  rescinding  in  full  the  es- 
crow agreement.  (Plaintiff's  Exhibit  8,  Transcript  of 
Record,  page  109).  This  letter  was  written  three  weeks 
after  the  time  had  expired  in  which  delivery  of  the 
statement  was  to  be  made.  Knowing  that  the  one  essen- 
tial thing  appellant  desired  to  accomplish  through  the 
execution  of  the  escrow  agreement  was  the  obtaining  of 
the  statement  of  vindication  as  soon  as  she  could,  and 
when  she  did  not  obtain  it  at  the  time  agreed  upon,  was 
she  not  justified  in  rescinding  the  whole  agreement? 
Was  it  just  and  fair  to  this  appellant  to  grant  the  de- 
cree of  specific  performance  compelling  her  to  carry  out 
the  terms  of  the  escrow  agreement,  when  the  appellee 
had  made  a  breach  of  the  most  vital  covenant  contained 
in  the  same  agrementi 

In  the  case  of  Quinn  v.  Roath,  37  Conn.  16,  the  Court 
said : 

''Whether  specific  performance  of  a  contract 
shall  be  decreed  is  in  a  great  measure  dependent 
upon  judicial  discretion,  exercised  not  arbitrarily 
or  capriciously,  but  reasonably,  acording  to  the  cir- 
cumstances of  the  particular  case." 

The  Court  in  granting  the  decree  for  specific  per- 
formance in  the  case  under  consideration  virtually  dis- 
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regarded  the  object  sought  to  be  accomplished  by  the 
execution  of  the  escrow  agreement.  We  ask,  is  it  equity 
or  justice  to  grant  a  decree  in  favor  of  one  who  has  been 
at  fault,  and  wholly  disregard  the  suffering  and  hard- 
ship endured  by  the  innocent  party?  It  cannot  be  said 
that  this  appellant  did  not  endure  intense  suffering  and 
hardship  through  the  failure  of  the  appellee  to  make 
performance  of  his  part  of  the  agreement.  Would  it 
not  be  more  just  and  equitable  to  refuse  the  decree  for 
specific  performance  and  say  to  this  appellant  that  she 
has  been  subjected  to  great  hardship  and  unfairness 
through  the  failure  of  the  appellee  to  abide  by  the  terms 
of  the  agreement,  and  because  of  the  hardship  and  suf- 
fering imposed  on  her  by  appellee  in  failing  to  abide  by 
the  terms  of  the  agreement  that  said  appellee  was  not 
entitled  to  any  relief  in  a  court  of  equity.  We  feel  that 
the  facts  and  circumstances  surrounding  this  suit  would 
warrant  the  refusal  of  the  decree. 

In  the  case  of  Gale  &  Gale  v.  Archer,  42  Barbour 
(N.  Y.)  320,  suit  was  brought  to  compel  the  specific  per- 
formance of  a  contract  entered  into  between  the  plaintiffs 
and  defendant  on  June  6,  1862,  and  to  be  completed  July 
1,  1862.  The  contract  called  for  the  exchange  of  prop- 
erty of  a  fluctuating  value,  and  also  involving  growing 
crops,  the  care  of  live  stock  and  the  discontinuance  of 
work  on  the  farm  in  the  middle  of  the  harvest  season  by 
the  defendant.  A  breach  of  the  contract  was  made  on 
the  part  of  the  plaintiffs  by  non-performance  on  the  day 
specified,  and  later  they  brought  an  action  in  a  court 
of  equity  asking  for  the  specific  performance  of  the  con- 
tract on  the  part  of  the  defendant.    The  Court  said : 

*'In  seeking  to  determine  whether  time  is  of  the 
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essence  of  the  contract  between  the  parties  in  this 
action  we  must  see  what  was  the  subject  of  it,  and 
what  it  was  that  they  intended  to  accomplish,  as 
well  as  its  date,  and  the  time  fixed  for  performance. 
Such  a  contract,  or  rather  the  execu- 
tion of  it,  cannot  remain  suspended  in  doubt  for  any- 
period  of  time,  without  the  most  serious  anxiety 
and  detriment  of  the  contracting  party,  who  intends 
in  good  faith  and  is  prepared  to  fulfill.  And  if  the 
other  party  fails  a  specific  performance  cannot  be 
enforced  without  injury  and  injustice  to  him  who 

has  been  guilty  of  no  laches  or  wrong. 

The  Court  will  exercise  a  sound  and  reasonable  dis- 
cretion, and  will  never  grant  relief  thus  sought 
unless  it  is  entirely  equitable  and  right,  and  will 
work  no  injustice  to  the  adverse  party." 

Following  the  doctrine  laid  down  in  the  case  just  re- 
ferred to,  we  ask  the  Court,  could  the  execution  of  the 
escrow  agreement  remain  suspended  in  doubt  or  uncer- 
tainty for  any  period,  without  the  most  serious  anxiety 
and  detriment  to  this  appellant,  who  in  good  faith  in- 
tended and  was  prepared  to  fulfill  the  same?  Surely 
when  she  did  not  receive  the  statement  of  vindication  at 
the  time  agreed  upon  she  continued  to  labor  under  the 
most  serious  anxiety  as  to  whether  she  ever  would  re- 
ceive such  statement.  Was  not  her  hopes  of  obtaining 
some  means  to  partially  set  her  aright  before  her  people, 
shattered  when  appellee  failed  to  produce  the  certificate 
of  her  good  moral  character  at  the  fixed  time?  Was 
this  failure  not  a  detriment  to  her?  We  fail  to  see  where 
it  is  not  an  injustice  and  injury  to  this  appellant  to 
wholly  disregard  the  suffering  and  anxiety  and  detri- 
ment she  experienced  through  the  failure  of  the  appellee 
to  make  delivery  of  the  statement  as  agreed.  We  fail  to 
see  where  it  was  equitable  and  just,  or  wherein  the  Court 
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could  say  that  it  was  doing  substantial  justice  to  the 
parties,  to  compel  appellant  to  perform  her  part  of  the 
contract,  and  at  the  same  time  absolutely  disregard  her 
hardship  occasioned  through  the  non-performance  of  the 
escrow  agreement  on  the  part  of  the  appellee. 

In  concluding  this  phase  of  our  argument  we  feel 
justified  in  saying  that  the  thing  sought  to  be  accom- 
plished by  appellant  in  making  the  escrow  agreement 
was  the  obtaining  of  the  statement  of  vindication;  that 
the  circumstances  surrounding  the  contract  were  such 
as  to  demand  that  such  statement  be  delivered  within 
the  exact  period  of  time  agreed  upon;  and  that  that 
period  of  time  was  of  the  essence  of  the  contract. 

We  take  the  following  from  Pomeroy,  page  472,  of 
his  special  work  on  Specific  Performance: 

"Whenever  time  is  essential,  delay,  as  such, 
is  never  taken  into  account;  that  is,  the  party 
in  default  does  not  lose  his  right  to  enforce  the 
agreement,  simply  because  he  delayed  in  the  per- 
formance, but  because  he  failed  to  comply  with  its 
terms  literally  and  exactly  upon  the  very  day  when 
the  act  was  required  to  be  done  according  to  his 
stipulation.  If  time  is  of  the  essence  of  the  con- 
tract, then  the  whole  agreement,  with  all  its  rights 
and  obligations   turn   upon   a   performance   at   the 

very  appointed  day.  In  short,  if  time  is 

essential,  the  same  strict  rule  prevails  in  equity  as 
at  law,  and  the  party  who  has  stipulated  to  do  an 
act  at  a  specified  time,  must  do  it  at  that  time,  or 
he  loses  all  his  remedial  rights  in  a  court  of  equity, 
as  well  as  in  a  court  of  law." 

And  because  the  appellee  failed  to  make  perform- 
ance, of  that  part  of  the  escrow  agreement  which  was 
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essential,    within    the    exact    time    agreed    upon,    we 
strongly  contend  that  he  was  not  entitled  to  his  decree 
for  specific  performance  obtained  in  the  trial  court. 

A  DECREE  IS  ERRONEOUS  IN  NOT  REQUIRING 

THE  SPECIFIC  PERFORMANCE  OF 

THE  ENTIRE  CONTRACT. 

By  reference  to  the  decree  granted  in  this  case 
(Transcript  of  Record,  page  38),  we  find  the  trial  Court 
absolutely  silent  and  making  no  disposition  whatever  of 
that  part  of  the  escrow  agreement  executed  by  appel- 
lant and  appellee  wherein  appellee  was  to  deliver  the 
statement  signed  by  Prank  Allen  Moore  and  Margaret 
Gleason  Moore  in  exchange  for  a  release  by  appellant  as 
provided  in  the  stipulation  marked  "Plaintiff  Exhibit 
5"  (Transcript  of  Record,  page  61). 

The  branch  of  our  argument  which  we  will  consider 
now,  involves  the  question  of  whether  the  decree  of  the 
trial  Court  was  erroneous  in  not  compelling  the  specific 
performance  of  the  entire  contract  made  between  appel- 
lant and  appellee.  In  this  connection  it  is  necessary  to 
first  determine  just  what  constituted  the  contract  be- 
tween appellant  and  appellee.  To  determine  this  we  beg 
the  indulgence  of  the  Court  to  call  to  its  attention  again 
that  at  the  meeting  of  the  attorneys  and  appellant  on 
February  24,  1912,  Mary  E.  Cronen,  appellant,  agreed  to 
dismiss  her  suit  against  Walter  Baker  Moore,  appellee, 
and  give  him  a  release  and  discharge  of  all  claims 
against  him  in  consideration  of  the  payment  of  $6000.00 
and  the  delivery  to  her  of  a  certain  statement  signed  by 
appellee.     At  this  same  meeting  of  the  attorneys  and 
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appellant  a  stipulation  was  entered  into  whereby  appel- 
lant agreed  to  release  and  discbarge  Frank  Allen  Moore 
and  Margaret  Gleason  Moore  from  all  claims  and  de- 
mands upon  tbe  delivery  to  ber  of  a  certain  statement 
signed  by  Frank  Allen  Moore  and  Margaret  Gleason 
Moore.  Now  tbe  question  tbat  confronts  us  here  is 
whether  or  not  all  matters  agreed  upon  and  all  things 
done  at  this  meeting  of  tbe  attorneys  and  appellant  in 
perfecting  tbe  settlement  agreement  constituted  one  and 
tbe  same  contract.  In  other  words,  do  the  things  agreed 
to  be  done  as  evidenced  by  Plaintiff's  Exhibits  1  to  4, 
inclusive  (Transcript  of  Record,  pages  49,  50,  51  and 
52,  respectively),  and  the  things  agreed  to  be  done  as 
evidenced  by  Plaintiff's  Exhibits  5  and  6  (Transcript  of 
Record,  pages  61,  62  and  63,  respectively),  constitute  a 
contract  of  entirety?  Are  they  to  be  read  together  and 
considered  as  one? 

It  is  our  contention  that  the  settlement  agreed  upon 
between  appellant  and  appellee  was  one  which  included 
and  embodied  all  those  things  agreed  to  be  done  as  set 
forth  in  Plaintiff's  Exhibits  1  to  6,  inclusive. 

The  meeting  of  the  attorneys  and  appellant  on  Feb- 
ruary 24,  1912,  was  called  for  the  sole  purpose  of  effect- 
ing a  settlement  of  the  controversy  between  appellant 
and  appellee.  In  bringing  about  this  settlement  the  ap- 
pellant had  a  right  to  demand  of  the  appellee  anything 
she  saw  fit,  and  the  appellee  had  the  same  right  to  de- 
mand of  the  appellant  anything  he  saw  fit.  Their 
demands  could  relate  to  tbe  subject  matter  of  the  con- 
troversy, or  they  could  not.  They  could  be  material  and 
essential  demands,   or  they  could  be  mere  fancy  and 
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whims.  But  when  either  party,  in  order  to  effect  the 
settlement,  granted  to  the  other  his  or  her  demand, 
whether  such  relate  to  the  subject  matter  or  not,  or 
whether  it  be  material  or  mere  fancy,  then  such  thing 
granted  and  agreed  to  formed  a  part  of  the  settlement. 
The  agreement  to  settle  the  controversy  includes  every- 
thing granted  and  agreed  to  in  order  to  accomplish  the 
settlement. 

True  it  is  Miss  Cronen  had  only  sued  Walter  Baker 
Moore,  and  yet  when  she  was  making  the  settlement 
with  appellee  she  demanded  things  from  parties  she  had 
not  sued  namely,  the  statement  from  Frank  Allen  Moore 
and  Margaret  Gleason  Moore.  And  this  the  appellee 
agreed  to  furnish.  (Transcript  of  Record,  pages  64  and 
65).  In  this  instance  the  thing  demanded  by  appellant 
and  agreed  to  by  appellee  was  such  as  pertained  to  the 
subject  matter  of  the  controversy.  It  was  a  retraction 
of  untrue  statements  made  about  her,  which,  if  true, 
would  have  served  as  a  defense  to  her  suit  for  breach  of 
promise  against  the  appellee. 

As  to  those  instruments  which  relate  to  the  same 
subject  matter  we  quote  Cyclopedia  of  Law  and  Proce- 
dure, Vol.  9,  pages  580  and  581 : 

"Where  several  instruments  are  made  as  part 
of  one  transaction,  they  will  be  read  together,  and 
each  will  be  construed  with  refernce  to  the  other. 
Thus  where  two  or  more  w^ritten  instruments  are 
executed  on  the  same  day,  relate  to  the  same  sub- 
ject matter,  and  one  refers  to  the  other,  the  pre- 
sumption is  that  they  evidence  but  a  single  con- 
tract." 
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Many  cases  are  cited  in  suport  of  this  doctrine.  In 
the  case  of  Bean  et  al  v.  Lawham,  7  Oregon  423,  the  re- 
viewing Court  said : 

"It  is  unnecessary  for  us  to  consider  what  would 
be  the  legal  effect  of  the  first  agreement,  standing 
by  itself,  as  between  the  parties  to  it.  The  two  con- 
tracts being  contemporaneous  and  relating  to  the 
same  subject  matter,  must  be  construed  together  as 
constituting  but  one  agreement." 

In  the  case  we  have  under  consideration  there  were 
several  instruments   executed   and   agreed    to   be   exe- 
cuted, but  each  had  a  bearing  upon  the  same  transac- 
tion.   Each  had  for  its  purpose  the  accomplishment  of 
the  settlement  of  the  controversy  between  appellant  and 
appellee.    There  was  a  connecting  link  betwen  them  all 
— each  had  reference  to  the  other,  and  especially  did  the 
stipulation  agreeing  to  deliver  the  statement  signed  by 
Frank  Allen   Moore   and   Margaret   Gleason   Moore   to 
appellant,   refer   to   the   other   matters   concluded   that 
day, — for  we  find  such  stipulation  reciting  that  the  state- 
ment therein  agreed  to  be  given  should  be  delivered 
when  the  additional  money  was  paid.     And  yet  the  de- 
cree of  the  Court  absolutely  fails  to  take  any  notice  of 
this  part  of  the  agreement.     The  decree  cuts  the  con- 
tract in  two — one  branch  is  divorced  from  the  other  and 
given  no  consideration  whatever.    We  fail  to  see  where- 
in the  agreement  to   deliver   the   statement   signed   by 
Frank  Allen  Moore  and  Margaret  Gleason  Moore  was 
not  just  as  much  a  part  of  the  contract  of  settlement  as 
was  the  payment  of  the  $6000.00.     The  appellant  de- 
manded such  all  through  the  negotiations  for  the  settle- 
ment of  the  controversy  between  she  and  the  appellee. 
(Transcript  of  Record,  page  96).    She  demanded  it  the 
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day  the  settlement  was  agreed  to  before  she  would  con- 
sent to  a  settlement.  Her  demand  was  one  which  arose 
out  of  the  subject  matter  then  being  disposed  of,  and  in 
order  to  perfect  a  settlement  and  dispose  of  the  matter 
the  appellee  acceded  and  agreed  to  her  demand.  With 
these  facts,  together  with  the  instruments  themselves,  we 
fail  to  see  where  the  contract  for  the  settlement  of  the 
controversy  between  appellant  and  appellee  did  not  in- 
clude the  agreement  to  deliver  the  statement  of  vindica- 
tion signed  by  Frank  Allen  Moore  and  Margaret  Glea- 
son  Moore  in  exchange  for  appellant's  release.  We  claim 
that  the  decree  granted  in  this  case  was  erroneous  be- 
cause it  failed  to  decree  a  specific  performance  of  the 
entire  contract.  It  is  a  well  settled  principal  of  equity 
that  a  decree  compelling  specific  performance  must  con- 
form to  the  contract. 

Bennett  v.  Giles,  111  111.  App.  428. 
Freeburgh  v.  Lamoureux,  15  Wyo.  22. 
26  Am.  &  Eng.  Enc.  of  Law,  65-66. 
20  Enc.  Pleading  &  Practice,  496. 
Giplin  V.  Watts,  1  Colo.  479. 

The  decree  must  be  such  as  will  enforce  the  contract 
in  all  its  terms  and  conditions.  If  the  decree  fails  to 
make  disposition  of  the  entire  contract,  then  the  Court 
stands  in  the  position  of  making  a  new  contract  between 
the  parties  when  it  takes  no  notice  of  terms  embodied 
in  the  original  agreement.  No  Court  has  the  power  to 
make  a  new  contract  between  the  parties,  and  yet  in  this 
case  it  does  make  such  a  contract  when  it  loses  sight  of 
material  covenants  contained  in  the  original  agreement. 
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It  might  be  said  that  the  decree  in  this  case  enforced 
the  terms  of  the  contract  as  set  forth  in  appellee's  com- 
plaint— but  it  is  most  probable  that  a  complaint  in  a 
case  of  this  nature  will  set  forth  a  contract  which  is 
most  favorable  to  the  complaining  party,  and  in  the  case 
under  consideration  we  feel  that  such  was  the  aim  of  the 
appellee.  However,  the  Court  is  not  bound  by  what  the 
complaint  may  set  up  as  the  contract,  for  in  Thompson 
V.  Hawley,  14  Oregon  199,  the  Court  said : 

'*In  a  suit  for  specific  performance  the  defend- 
ant has  a  right  to  plead  in  his  answer,  as  new  mat- 
ter, a  contract  different  from  the  one  alleged  in  the 
complaint,  and  the  Court  will  then  ascertain  from 
the  evidence  which  was  the  real  contract, ' ' 

The  answer  of  the  appellant  to  appellee's  complaint, 
alleged,  as  new  matter,  but  as  a  part  of  the  original  con- 
tract, the  agreement  to  deliver  the  statement  of  Frank 
Allen  Moore  and  Margaret  Gleason  Moore  in  exchange 
for  her  release  of  all  claims  against  them.  The  com- 
plaint failed  to  make  any  mention  of  this  part  of  the 
agreement,  but  having  established  that  such  was  a  part 
of  the  original  contract,  and  having  also  established  that 
the  appellant  had  a  right  to  set  such  up  in  her  answer, 
was  she  then  entitled  to  a  decree  enforcing  her  version 
of  the  contract?  The  Supreme  Court  of  the  State  of 
Oregon  has  passed  directly  on  this  question,  in  Thomp- 
son V.  Hawley  (supra),  wherein  it  said  that  the  de- 
fendant may  have  specific  performance  of  the  version  of 
the  contract  as  set  up  and  proved. 

See  aiso : 

Garrett  v.  Goff,  61  W.  Va.  221. 
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Bradford  v.  Union  Bank  of  Tennessee,  13  How. 
(N.  Y.)  169. 

In  concluding  our  argument  we  feel  that  in  all  jus- 
tice and  equity  the  trial  Court  should  have  refused  the 
decree  granted  herein  for  no  equity  shown  on  the  part 
of  the  appellee,  when  it  was  shown  that  the  appellee 
had  failed  to  carry  out  the  essential  term  of  the  contract 
within  the  time  prescribed  by  such  contract. 

In  addition  the  decree  as  granted  was  erroneous 
when  it  failed  to  provide  for  the  specific  performance  of 
the  entire  contract  as  set  up  and  proved. 

For  the  foregoing  reasons,  we  respectfully  submit  that 
the  decree  of  the  lower  Court  should  be  reversed  and  the 
complaint  dismissed. 

Respectfully  submitted, 

STOTT  &  COLLIER,  and 
J.  L.  HOPE, 

Attorneys  for  Appellant. 
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STATEMENT. 


This  is  a  suit  in  equity  brought  by  the  ap- 
pellee against  the  appellant  to  compel  the  deliv- 
ery to  appellee  of  certain  papers  deposited  in 
escrow  with  the  Security  Savings  &  Trust  Com- 


pany,  of  Portland,  Oregon.  The  Security  Sav- 
ings &  Trust  Company  was  made  a  defendant 
but  made  no  appearance  in  the  suit.  The  pa- 
pers were  deposited  in  escrow  in  connection 
with  a  settlement  between  appellant  and  appel- 
lee of  an  action  at  law  pending  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Oregon.  The  bill  in  equity  may  be  found  on 
pages  1  et  seq  of  the  transcript  of  record.  We 
feel  that  it  would  be  profitable  in  this  statement 
to  give  a  somewhat  detailed  history  of  the  cir- 
cumstances leading  up  to  the  filing  of  the  bill 
in  equity. 

In  May,  1911,  Mary  E.  Cronen,  appellant 
here,  brought  an  action  at  law  in  the  Circuit 
Court  of  the  State  of  Oregon,  for  Multnomah 
County,  against  Walter  Baker  Moore,  appellee. 
The  action  was  removed  to  the  Circuit  Court  of 
the  United  States.  This  law  action  was  brought 
to  recover  damages  for  the  alleged  breach  of  a 
marriage  contract.  In  the  law  action  the  de- 
fendant interposed  an  answer  in  the  nature  of  a 
general  denial.  A  copy  of  the  complaint  in  the 
law  action  is  attached  to  the  bill  in  equity  as 
Exhibit  '*A"  and  may  be  found  on  pages  20 
et  seq.  of  the  transcript.  A  copy  of  the  an- 
swer in  the  law  action  is  likewise  attached  to 
the  bill  in  equity  as  Exhibit  "B"  and  may  be 
found  on  page  24  of  the  transcript.     In  the 


law  action  John  F.  Logan  and  John  H.  Steven- 
son, of  Portland,  Oregon,  were  the  attorneys  for 
Mary  E.  Cronen,  and  A.  E.  Clark  of  Portland, 
Oregon,  was  the  attorney  for  Walter  Baker 
Moore.  (Pp.  42  and  43  trans.)  The  matter  of 
a  settlement  of  the  case  had  been  the  subject 
of  negotiations  between  the  attorneys  for  the 
respective  parties  from  about  the  time  the  law 
action  was  brought  until  the  final  settlement 
Avas  agreed  upon,  according  to  the  testimony  of 
both  Mr.  Stevenson  and  Mr.  Logan.  (Pp.  72, 
87,  88  and  89).  Finally  on  February  24,  1912, 
a  settlement  was  agreed  upon.  At  that  time  it 
was  agreed  that  Walter  Baker  Moore  should 
pay  to  Mary  E.  Cronen  the  sum  of  $6000.00  in 
settlement  of  the  law  action,  $3000.00  to  be 
paid  in  cash  and  $3000.00  within  90  days  from 
February  24,  1912.  To  effectuate  the  settle- 
ment a  stipulation  was  signed  in  the  law  actioii 
by  the  attorneys  for  the  respective  parties  dis- 
missing the  law  action  upon  the  merits  without 
costs  or  disbursements  to  either  party,  an  in- 
strument was  signed  bj^  Mary  E.  Cronen  re- 
leasing and  discharging  Walter  Baker  Moore 
from  all  claims  and  demands  whatsoever,  and 
there  was  likewise  signed  a  statement  by  Wal- 
ter Baker  Moore  certifying  to  the  good  char- 
acter of  Miss  Cronen.  These  papers  are  copied 
into  the  record  at  pages  49,  50,  51  and  52  of 


the  transcript.  Inasmuch  as  $3000.00  of  the 
stipulated  amount  was  not  to  be  paid  at  once 
it  was  agreed  that  the  stipulation  for  dismissal, 
the  release  signed  by  Miss  Cronen  and  the  cer- 
tificate of  gocd  character,  so  called,  signed  by 
Walter  Baker  Moore,  should  be  deposited  in 
escrow  with  the  Security  Savings  &  Trust  Com- 
pany, and  thereupon  the  following  escrow 
tigreement  was  signed: 

''Portland,  Ore.,  Feb.  2-1,  1912. 
"Security  Savings  &  Trust  Company, 
"City. 
"Gentlemen:     There  is  this  day  de- 
posited with  you  the  following  papers: 

"(1)  Stipulation  for  dismissal  of 
the  case  of  Mary  E.  Cronen  v.  Walter 
Baker  Moore,  now  pending  in  the  Dis- 
trict Court  of  the  United  States  for  the 
District  of  Oregon. 

"(2)  Release  and  discharge  of  Wal- 
ter Baker  Moore  of  all  claims  and  de- 
mands of  whatsoever  nature,  signed  by 
Mary  E.  Cronen. 

"(3)  Statement  signed  by  AValter 
Baker  Moore,  certifying  among  other 
things,  of  the  high  moral  character  of 
Miss  Cronen. 

"Settlement  of  all  matters  and  things 
between  these  parties  has  been  agreed 
upon,  and  the  sum  of  Three  Thousand 
Dollars   has   been  j^aid.     An  additional 


Three  Thousand  Dollars  is  to  be  paid 
within  ninety  days  from  this  date.  Upon 
the  payment  of  such  sum  to  you,  to  be 
paid  to  John  H.  Stevenson,  Attorney,  or 
to  his  order,  you  are  to  deliver  to  A.  E. 
Clark,  Attorney  for  Walter  Baker 
Moore,  the  stipulation  and  the  release 
above  mentioned,  and  you  are  to  deliver 
to  John  H.  Stevenson,  attorney  for  Miss 
Cronen,  the  statement  above  mentioned, 
signed  by  Walter  Baker  Moore. 

,  ''In  the  event  said  sum  of  Three 
Thousand  Dollars  is  not  paid  within  the 
ninety  days  aforesaid,  the  escrow  shall 
terminate,  and  the  said  stipulation  and 
the  said  release  shall  be  delivered  to 
John  H.  Stevenson,  and  the  said  state- 
ment to  A.  E.  Clark. 

''Yours  truly, 
"A.  E.  CLARK, 
"Attorney  for  Walter  Baker  Moore. 
"JOHN.  H.  STEVENSON, 
"Attorney  for  Mary  E.  Cronen." 

These  papers  were  all  signed  in  the  office 
of  the  attorneys  for  Miss  Cronen,  with  the  ex- 
ception of  the  certificate  signed  by  Walter  Baker 
Moore,  which  had  been  signed  by  him  in  San 
Francisco  and  forwarded  to  Portland  to  be 
used  in  making  the  settlement.  The  attorney 
representing  Mr.  Moore  did  not  have  the  first 
payment  of  $3000.00  with  him  at  the  time  and 
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so  all  of  the  papers  were  left  in  the  custody  of 
Mr.  Stevenson,  attorney  for  Miss  Cronen,  upon 
the  understanding  that  they  were  to  be  de^jos- 
ited  with  the  Security  Savings  &  Trust  Com- 
pany when  the  initial  payment  of  $3000.00  Avas 
made.  Within  a  day  or  two  this  sum  w^as  paid 
and  the  papers  deposited  in  escrow.  Touching 
the  circumstances  surrounding  the  execution  of 
these  papers,  Mr.  Stevenson,  one  of  the  attor- 
neys for  the  appellant  in  the  settlement,  tes- 
tified : 

Q.  Now,  do  you  recall  the  circumstances  of 
a  settlement  being  arrived  at  in  February, 
1912? 

A.  Yes,  sir.  I  was — I  took  part  in  it.  I 
negotiated  the  settlement. 

Q.  And  where  were  the  papers  relating  t'j 
that  settlement  signed? 

A.    In  Mr.  Logan's  and  my  office. 

Q.  And  were  some  of  those  prepared  in 
your  office  that  day — during  the  course  of  the 
negotiations  ? 

A.     They  were,  yes. 

Q.  And  who  were  present  when  the  nego- 
tiations occurred,  and  when  the  papers  were 
bigned? 

A.  Yourself  and  Miss  Cronen,  Mr.  liOgan 
and  myself. 

Q.    All  in  the  same  room? 


A.     Yos,  sir. 

Q.  Who  were  there  representing  Miss 
Oronen? 

A.    Mr.  Logman  and  myself. 

Q.    And  I  was  in  the  midst  of  all  you  alone? 

A.     Yes,  sir. 

MR.  CLARK:  Probably  the  orderly  way 
would  be  to  have  shown  that  these  papers  w^ere 
produced  by  the  Security  Savings  &  Trust 
Company,  but  I  will  show  that  shortly,  your 
Honor. 

Q.  I  call  your  attention  to  a  paper  under 
date  of  February  24,  1912,  addressed  to  the 
Security  Savings  &  Trust  Company,  and  pur- 
porting to  have  been  signed  by  myself  as  at- 
torney for  Walter  Baker  Moore,  and  by  John 
H.  Stevenson  as  attorney  for  Mary  E.  Cronen, 
and  T  will  ask  you  whether  or  not  you  signed 
that  paper? 

A.     I  did,  3^es,  sir. 

Q.  And  state  whether  or  not  that  paper 
was  signed  in  your  office  upon  the  24th  day  of 
February? 

A.    It  was. 

Q.    And  in  whose  presence  ? 
A.    And  in  the  presence  of  Miss  Cronen, 
yourself,  Mr.  Logan  and  myself. 

Q.     State  whether  or  not  Miss  Cronen  was 
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t'ulh^  advised  by  you  and  Mr.  Logan  of  the 
contents  of  that  paper? 

A.    As  far  as  I  know,  she  was. 

Q.  She  was  present  during  the  entire  ne- 
gotiations ? 

A.     She  was  at  that  time. 

Q.  And  you  understood  what  the  paper 
contained? 

A.    I  did. 

Q.  And  you  were  representing  her  as  her 
attorney? 

A.    Yes,  sir. 

(Pp.  43,  44  and  45,  Transcript). 
****** 

Q.  I  also  call  your  attention,  Mr.  Steven- 
son, to  what  purports  to  be  a  stipulation  for 
a  dismissal  of  the  law  action  referred  to,  and 
purporting  to  be  signed  by  you  and  by  myself 
representing  the  plaintiff  and  defendant. 

A.     It  is  such  a  stipulation,  and  I  so  signed. 

Q.     Signed  by  you,  and  by  myself? 

A.    Yes. 

Q.     And  when  was  that  signed? 

A.  At  the  same  time,  the  24th  of  February, 
this  year. 

Q.    And  in  the  presence  of  Miss  Cronen? 

A.     Same  parties. 

Q.  Did  you  understand  fully  what  you 
were  doing  when  you  signed  the  stipulation? 


A.     I  think  so. 

Q.  And  do  you  know  whether  Mr.  Logan 
also  was  fully  cognizant  of  the  contents  and 
character  of  the  stipulation? 

A.     As  far  as  I  am  advised,  he  was. 

Q.  And  state  whether  or  not  the  matter  of 
the  stipulation  and-  its  force  and  effect  was 
discussed  in  the  presence  of  Miss  Cronen? 

A.    I  believe  so. 

MR.  CLARK:  I  offer  the  stipulation  in 
evidence.    Marked  ' '  Plaintiff 's  Exhibit  2. ' ' 

Q.  I  call  your  attention  now  to  another 
paper  purporting  to  be  a  release  signed  by 
Mary  E.  Cronen,  witnessed  by  yourself  and 
myself. 

A.  That  is  such  a  release,  and  is  signed  by 
yourself  and  myself. 

Q.     As  witnesses'? 

A.    As  witnesses. 

Q.    And  by  Mary  E.  Cronen? 

A.    Yes,  sir. 

Q.     Where  was  that  instrument  signed? 

A.  In  my  office  on  the  24th  day  of  Feb- 
ruary, 1912. 

Q.  State  whether  or  not  this  instrument 
was  read  to,  or  read  by  Miss  Cronen,  before 
she  signed  it? 

A.     Yes. 

Q.     Do  you  remember  any  incident  in  con- 
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nection  with  the  language  used  in  this  release, 
which  calls  to  your  mind  the  fact  that  it  was 
fully  discussed  at  the  time? 

A.  The  only  thing  I  recall  now  is  the  dis- 
cussion of  the  breadth  and  scope  of  the  release, 
as  to  whether  or  not  it  had  the  effect  of  dis- 
charging Walter  Baker  Moore,  and  his  heirs 
alone,  or  whether  it  also  had  the  effect  of  dis- 
charging his  family — relations. 

Q.  And  that  was  a  discussion  that  arose  in 
the  presence  of  Miss  Cronen? 

A.     Yes. 

Q.     And  before  the  release  w^as  signed"? 

A.     Yes. 

Q.  And  it  was  the  subject  of  discussion, 
was  it  not,  between  Mr.  Logan  and  yourself, 
and  Miss  Cronen  and  myself? 

A.    It  was. 

Q.  With  respect  to  the  scope  of  the  re- 
lease? 

A.    Yes,  sir. 

Q.    After  which  the  release  was  signed? 

A.     That  is  correct. 

MR.  CLARK:  We  offer  in  evidence  the  re- 
lease.   Marked"^ 'Plaintiff's  Exhibit  3." 

Q.  I  show  you  another  paper,  and  ask  you 
w^hether  or  not  that  was  produced  at  the  time 
of  the  settlement,  and  made  a  part  of  the 
papers  that  were  to  be  deposited  in  escrow? 
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A.    It  was. 

Q.  Do  yovi  remember  ])y  whom  it  was  pro- 
diu'ed"? 

A.     By  you. 

Q.  Do  you  remember  whether  or  not  we 
liad  taken  two  or  three  weeks  to  get  that  in 
just  the  form  that  would  be  satisfactory  to  Miss 
Oronen  ? 

A.     Some  considerable  time,  I  recall. 

Q.  And  do  you  recall  the  form  which  you 
finally  sent  over  was  the  form  that  was  finally 
adopted  and  signed? 

A.  I  believe  this  is  substantially,  if  not 
exactly,  the  form  that  I  sent  over. 

MR.  CLARK:  The  paper  last  referred  to 
by  the  witness  is  offered  in  evidence.  Marked 
' 'Plaintiff's  Exhibit  4." 

Q.  I  note  on  this  paper,  following  the  sig- 
nature of  Walter  Baker  Moore,  is  this  ''I  here- 
by certify  that  the  above  signature  is  that  of 
Walter  Baker  Moore,"  dated  February  24,  1912, 
and  signed  by  me.  Do  you  remember  how,  in 
the  course  of  the  negotiations  there,  I  came  to 
put  that  certificate  on? 

A.    I  think  there  was  a  request. 

Q.  Do  you  remember  who  made  the  re- 
quest ? 

A.    I  believe  Miss  Cronen  mentioned  it,  and 
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I  believe  I  asked  you  to  certify  it.    You  certi- 
fied— verified  the  signature. 

Q.  In  other  words,  you  were  taking — ^in 
the  course  of  that  settlement,  jow  weren't  tak- 
ing chances  as  to  whether  or  not  that  was  Wal- 
ter Baker  Moore's  signature? 

A.    I  think  we  wanted  it  verified. 

Q.  And  you  were  extremely  careful,  were 
you  not,  in  all  the  details  of  the  negotiation? 

A,     We  tried  to  be. 

(Pp.  45,  46,  47,  48  and  49,  Transcript). 

Q.  Now,  Mr.  Stevenson,  after  these  papers 
had  bieen  agreed  upon  and  signed,  what  was 
done  with  them  that  day? 

A.  They  were  left  with  me  vmtil  the  fol- 
lowing day. 

Q.     What  for? 

A.  Until  3^ou  could  make  arrangements  to 
deposit  the  money  in  escrow,  to  pay  over  the — 

Q.     First  three  thousand  dollars? 

A.  (Continuing)  First  three  thousand  dol- 
lars. 

Q.  I  didn't  have  the  $3,000  with  me  at 
that  time.  Do  you  remember  how  I  happened 
to  go  over  to  j^our  office  that  day  in  connection 
with  this  matter. 

A.  I  think  I  asked  you  to  come  over,  as  I 
recall  now. 

Q.     The  amount  of  the  settlement  had  been 
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a  •  subject  of  considerable  negotiation,  had  it 
not? 

A.    Yes. 

Q.  For  a  long  time.  Is  it  not  a  fact  that 
your  office  insisted  on  having  a  minimum  of 
$7500? 

A.     Why,  I  don't  recall  the  minimum. 

Q.  You  started  with  something  consider- 
ably bigger  than  that,  some  thirty  or  forty 
thousand,  but  you  eventually  got  down  to  what 
you  declared  to  be  an  irreducible  minimum  of 
$7500.    Do  you  recall  that? 

A.  I  don't  recall  the  irreducible  minimum, 
or  we  w^ould  probably  adhered  to  it. 

Q.  Well,  I  understand;  but  reduced  to  a 
minimum,  and  I  got  up  to  $5,000,  and  there  we 
hung  until  in  February,  1912.  Do  you  remem- 
ber that? 

A.  I  don't  recall,  Mr.  Clark,  the  exact  time 
when  we  reached  the  $6000  stage,  but  it  was 
Bome  little  time  before  the  papers  were  signed. 

Q.     More  than  two  or  three  weeks? 

A.  Well,  it  was  probably  two  or  three 
weeks. 

Q.     Probabl}^  two  or  three  weeks? 

A.     Somewhere  along  there. 

Q.  Then  the  question  arose  as  to  the  form 
of  this  retraction  of  Walter  Baker  Moore? 

A.     Yes. 
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Q.  And  I  drew  that,  and  ,you  sent  it  back  to 
me  with  these  lead  pencil  notations,  and  was 
finally  signed  in  the  exact  form  as  corrected 
by  you. 

A.  That  is  not  the  form  that  was  finally 
rdopted. 

Q.  That  is  the  fonn  that  was  finally 
signed  ? 

A.    No. 

Q.     Isn't  it? 

A.    No. 

Q.     Are  those  your  lead  pencil  corrections? 

A.  These  are,  yes,  but  this  is  not  the  form 
that  was  finally  signed.  For  instance,  the  mat- 
ter here  referring  to  the  measure  of  damages, 
if  I  recall,  is  not  in  the  certificate  as  signed, 
and  the  matter  referring  to  the  aboA^e  entitled 
court. 

Q.  Now,  let's  read  them,  and  see  if  the  one 
3''0u  sent  back  to  me  as  corrected,  isn't  the  one 
as  finally  signed:  "Whereas,  as  there  is  now 
pending  in  the  above  entitled  court,  an  action 
by  Mary  E.  Cronen,  against  the  undersigned  to 
recover  damages  for  breach  of  a  marriage  con- 
tract, and  whereas,  the  measure  of  damages  in 
said  action  has  been  determined  and  ad- 
justed— " 

A.     I  guess  you  are  right. 

Q.     (Continuing)   "Therefore,  this  declara- 
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tion  is  by  me  made  voluntarily."  As  a  matter 
of  fact,  Mr.  Stevenson,  I  took  the  form  you 
sent,  and  took  it  down  and  had  it  signed. 

A.  I  know,  but  I  had  forgotten  that  was 
t-he  form. 

Q.  You  remember  a  good  deal  of  discussion 
between  j^ou  and  your  client,  and  you  and  me 
as  to  the  form? 

A.     Yes,  a  great  deal. 

Q.  And  I  finally  adopted  with  great  re- 
luctance the  form  you  and  your  client  agreed 
upon? 

A.  I  remember,  but  I  had  forgotten  that 
was  the  form.    I  see  now  it  is. 

Q.  When  these  papers  were  all  signed,  in- 
cluding this  certificate  of  Mr.  Moore,  I  left 
them  all  with  you? 

A.     Yes,  sir. 

Q.  Until  such  time  as  the  $3,000  was  paid 
—the  first  $3,000?    * 

A.    Yes,  sir. 

Q.  Do  you  remember  why  they  were  left 
with  you  that  day? 

A.  Well,  I  presume  they  were  left  with  me 
until  such  time  as  you  could  pay  the  initial 
$3,000. 

Q.  Yes,  but  my  paper  and  yours  were  all 
left  in  your  custody? 

A.     Yes,  all. 
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Q.  Do  you  remember  Miss  Cronen  saying 
she  rather  have  all  the  papers  remain  with  her 
attorney  until  the  $3,000  was  paid? 

A.    I  don't  recall  that. 

Q.    Anyway,  they  were  left  there? 

A.     They  were  left  there,  that  is  true. 

Q.  A  day  or  two  later,  do  you  recall  my 
telephoning  you  to  meet  me  at  the  Security 
Savings  &  Trust,  and  I  would  pay  the  $3,000? 

A.    The  next  day. 

Q.  The  next  day,  and  to  bring  the  papers 
with  you? 

A.    Yes,  sir. 

Q.     What  papers  did  you  bring  with  you? 

A.    All  the  papers  that  are  in  escrow. 

Q.  State  whether  or  not  there  was  at  that 
time  deposited  in  escrow  with  the  Security 
Savings  &  Trust  Company  the  papers  intro- 
duced in  evidence. 

A.     They  were  deposited. 

Q.    You  were  there  at  the  tune? 

A.    Yes,  sir. 

Q.  Did  I  pay  you  for  Miss  Cronen  the  sum 
of  $3,000  on  that  day? 

A.    Yes,  sir. 

Q.  And  that  was  taken  and  received,  and 
accounted  for  to  Miss  Cronen? 

A.    Yes,  sir. 
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Q.  And  that  has  been  kept,  has  it  not,  as 
far  as  you  know? 

A.    As  far  as  I  know  anything  about. 

Q.  As  far  as  you  know,  no  part  of  it  has 
ever  been  returned,  or  offered  to  have  been  re- 
turned ? 

A.    Not  as  far  as  I  know. 

Q.  It  was  paid  over  to,  and  accounted  for, 
to  Miss  Cronen? 

A.    It  was. 

Q.  Now,  I  will  ask  you  again  if,  as  far  as 
you  are  concerned,  you  had  a  full  and  com- 
plete understanding  of  the  contents  and  nature 
of  the  papers  which  were  signed  upon  the  day 
of  the  settlement? 

A.    I  did  have. 

Q.  And  understood  exactly  what  was  going 
on? 

A.    Yes,  sir. 

Q.  And  state  whether  or  not  during  the 
entire  discussion  of  the  case,  and  in  the  discus- 
sion of  all  these  papers.  Miss  Cronen  was  pres- 
ent in  the  room? 

A.     She  was. 

Q.  And  state  whether  or  not  Mr.  Logan, 
your  associate,  was  present  a  good  share  of  the 
time,  and  participated  in  the  discussion  and  in 
the  council  with  respect  to  the  character  of 
these  papers? 
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A.  I  was  all  the  time;  Mr.  Logan  was  there, 
the  greater  part  of  the  time. 

(Pp.  53,  54,  55,  56,  57  and  58,  Transcript). 

It  thus  appeared  beyond  all  reasonable  dis- 
pute that  a  settlement  was  arrived  at,  that  the 
papers  which  were  signed  in  the  office  of  Logan 
and  Stevenson,  were  fully  understood  by  all  of 
the  parties,  that  these  papers  were  deposited  in 
escrow  pursuant  to  written  instructions  to  the 
escrow  agent,  and  that  the  sum  of  $3,000.00  was 
paid  upon  the  settlement,  which  amount  was 
received  and  has  been  retained  by  Miss  Cronen. 

Mr.  Abercrombie,  attorney  for  the  trust 
department  of  the  Security  Savings  &  Trust 
Company,  called  as  a  witness,  testified  that  the 
papers  were  deposited  in  escrow  either  on  Feb- 
ruary 24th  or  February  26th,  and  at  that  time 
u  check  was  drawn  to  the  order  of  A.  E.  Clark, 
attorney  for  Walter  Baker  Moore,  for  the  sum 
of  $3,000.00,  that  this  check  was  unmediately 
indorsed  over  to  John  H.  Stevenson  and  by  him 
cashed.  This  was  the  initial  payment  upon  the 
settlement.  Mr.  Abercrombie  further  testified 
that  on  May  6,  1912,  an  additional  $3,000.00  was 
deposited  with  the  Security  Savings  &  Trust 
Company,  in  behalf  of  AValter  Baker  Moore, 
Avith  instructions  to  pay  the  same  over  to  Mr. 
Logan  or  Mr.  Stevenson,  as  attorneys  for  Miss 
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Oronen.  Upon  the  trial,  draft  for  this  amount, 
$3,000.00  was  brought  into  court  by  the  Secur- 
ity Savings  &  Trust  Company,  tendered  and 
deposited  with  the  clerk  under  the  order  of  the 
Court.  (Pp.  106,  107,  108  and  109,  Transcript 
of  Kecord). 

This  additional  sum  of  $3,000.00  according 
to  the  escrow  agreement  was  to  be  deposited 
within  90  days  after  February  24,  1912,  hence 
the  deposit  was  made  long  before  the  expira- 
tion of  the  stipulated  period.  It  appears  from 
the  evidence  of  Mr.  Stevenson  that  he  and  Mr. 
Logan  were  notified  about  May  8,  1912,  that 
the  money  had  been  paid  into  the  Security 
Savings  &  Trust  Company,  and  a  request  was 
then  made  that  settlement  be  carried  out  by  a 
delivery  of  the  papers  to  the  respective  par- 
ties. (Pp.  58  and  59).  In  the  meantime,  how- 
ever, and  under  date  of  April  4,  1912,  Miss 
Cronen  had  served  upon  the  Security  Savings 
&  Trust  Company  a  written  notice  that  she  had 
rescinded  all  agreements  with  respect  to  the 
settlement,  and  notified  the  trust  company  not 
to  deliver  any  of  the  papers  in  escrow  to  any  of 
the  parties  to  the  settlement  upon  the  penalty 
of  being  held  for  damages  in  the  sum  of  $100,- 
000.00.  (Pp.  109,  110,  Transcript).  From  the 
tune  notice  was  served  upon  the  Security  Sav- 
ings &  Trust  Company,  it  took  the  position  that 
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it  would  not  make  delivery  of  any  of  the  papers 
until  the  respective  rights  of  the  parties  had 
been  adjudicated  in  court.    (Pp.  110,  111). 

The  notice,  which  appears  to  be  drawn  in 
excellent  form,  with  careful  regard  of  legal  for- 
malities, was  prepared  by  Miss  Cronen  herself 
without  the  assistance  of  anyone,  and  indicates 
a  degree  of  ability  and  familiarity  with  legal 
forms  quite  in  contrast  with  her  claims  upon 
the  trial  that  she  did  not  understand  the  mat- 
ter of  the  settlement  made  in  the  office  of  her 
lawyers  on  February  24,  1912,  or  the  scope  and 
effect  of  the  papers  signed  at  that  time.  (Pp. 
135,  136,  Transcript). 

Up  to  this  time  the  situation  may  be  sum 
marized  thus: 

A  settlement  had  been  agreed  upon  and  pa- 
pers effectuating  the  same  had  been  deposited 
m  escrow;  $3,000.00  had  been  paid  in  cash  upon 
the  settlement  and  received  by  Miss  Cronen  and 
retained  by  her;  the  remaining  $3,000.00  had 
been  paid  into  the  Trust  Company  pursuant  to 
the  tenns  of  the  escrow  ag:reement,  on  May  6, 
1912;  the  escrow  agent  would  not  deliver  the 
release  of  Walter  Baker  Moore,  or  the  stipula- 
tion dismissing  the  law  action,  to  the  appellee, 
or  his  attorney,  because  of  the  notice  served  up- 
on it  by  Miss  Cronen,  and  Miss  Cronen  and  her 
attorneys  would  not  withdraw  the  notice  not- 
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withstanding  the  former  had  received  $3,000.00 
of  the  appellee's  money. 

In  this  state  of  the  case  appellee  filed  his 
hill  in  equit}^  setting  up  the  foregoing  facts, 
and  praying  for  a  decree  directing  the  delivery 
np  of  the  papers  deposited  in  escrow  in  accord- 
ance with  the  terms  of  the  escrow  agreement, 
and  a  perpetual  injunction  against  the  further 
prosecution  of  the  law  action.  The  answer  in- 
terposed to  the  bill  in  equity  may  be  found  on 
pages  30,  et  seq.  of  the  transcript.  It  is  diffi- 
cult to  spell  out  of  it  just  what,  if  any,  issues 
were  sought  to  be  tendered.  There  was  an 
apparent  attempt  to  deny  the  details  of  the 
settlement  of  February  24,  1912,  although  such 
settlement  is  established  by  un-impeachable 
documentary  evidence,  and  there  is  no  way  of 
ascertaining  from  the  confused  mass  of  verbags 
contained  in  the  answer  just  what  defense  is 
.sought  to  be  interposed.  It  is  but  fair  to  say 
that  the  answer  was  not  drawn,  nor  was  the 
case  tried  in  the  lower  Court,  by  the  very  able 
counsel  who  represent  appellant  on  this  appeal. 

Upon  a  hearing  the  Circuit  Court  entered  its 
decree  in  accordance  with  the  prayer  in  the  bill 
and  from  such  decree  this  appeal  is  prosecuted. 

At  the  time  the  papers  were  signed,  pre 
paratory  to  being  deposited  in  escrow,  settling 
the  law  action  against  Walter  Baker  Moore, 
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f'ortain  other  papers  were  prepared  and  signed 
concerning  wliicli  a  few  Avords  of  explanation 
may  not  be  out  of  place.  Miss  Cronen  wanted 
some  certificate  from  other  members  of  the 
lamilv  to  the  effect  that  she  was,  so  far  as  they 
knew,  a  woman  of  good  character  and  when  she 
asked  for  such  a  paper,  the  attorney  for  Walter 
Baker  Moore  suggested  that  she  sign  a  release 
of  these  parties  who  were  to  sign  such  a  state- 
ment, inasmuch  as  Miss  Cronen  seemed  to  bo 
entertaining  the  mistaken  notion,  or  at  least 
claimed  to  believe,  that  they  had  made  state- 
ments derogatory  to  her  character.  These  pa- 
pers are  copied  into  the  record  on  pages  61,  62 
and  63.  They  consist  of  a  release  of  Frank 
Allen  Moore,  Margaret  Gleason  Moore  and  Miles 
0.  Moore,  signed  by  Miss  Cronen,  and  a  stipu- 
lation in  the  form  of  an  escrow  agreement 
signed  by  Attorneys  John  H.  Stevenson  and  A. 
E.  Clark.  The  escrow  agreement  provides  in 
substance  that  the  release  last  mentioned, 
signed  by  Miss  Cronen,  should  be  deposited  in 
escrow  with  the  Security  Savings  &  Trust 
Company,  that  upon  delivery  to  the  trust  com- 
pany of  a  written  statement  signed  by  Frank 
Allen  Moore  and  Margaret  Gleason  Moore  fot; 
delivery  to  the  attorneys  for  Miss  Cronen  and 
in  the  form  set  out  in  the  escrow  agreement, 
the  release  was  to  be  delivered  to  A.  E.  Clark. 
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This  was  an  entirely  separate  matter,  it  being 
understood,  according  to  the  testimony  of  Mt. 
Logan  that  the  settlement  of  the  law  action 
against  Walter  Baker  Moore  was  absolute.  (P, 
94,  Transcript.)  However,  as  bearing  upon  cer- 
tain allegations  in  the  answer  filed  by  Miss 
Cronen  to  the  bill  in  equity,  the  attention  of 
the  court  is  called  to  the  fact  that  these  latter 
papers  were  all  prepared  in  the  office  of  Logan 
and  Stevenson  and  dictated  to  their  stenog- 
rapher in  the  presence  of  Miss  Cronen,  the  re- 
lease signed  by  her  at  the  time  and  the  escrow 
agreement  signed  likewise  at  the  time  and  in 
her  presence.  (Pp.  60  to  67).  These  papers 
were  also  left  with  Mr.  Stevenson  in  escrow  and 
were  so  deposited.  (Pp.  72,  73,  74,  75,  76,  77, 
78  and  79).  See  also  the  evidence  of  Mr.  Lo- 
gan.   (Pp.  96,  97,  98, 100, 101, 102, 103  and  105). 

Called  as  a  witness  in  her  owm  behalf  Miss 
Cronen,  upon  cross  examination,  fully  admitted 
that  the  papers  were  all  gone  over  with  her  and 
that  she  understood  them.  (Pp.  125,  126,  127, 
131  and  132).  Further  that  she  received  the 
$3,000.00  paid  within  a  day  or  two  after  the  set- 
tlement was  agreed  upon  and  has  spent  the 
money.  (Pp.  142,  143).  The  whole  trouble 
with  Miss  Cronen  seems  to  be  summed  up  in 
this  testimony  given  by  her: 
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Q.  What  is  it  you  say  you  haven't  got  you 
think  you  should  get  in  any  matters'? 

A.  The  thing  I  didn't  get  was  the  vindica- 
tion from  Frank  Allan  Moore,  or  his  wife,  at 
the  tune  or  any  time  within  ninety  days. 

Q.  Do  you  object  to  the  form  of  the  vindi- 
cation? 

A.    I  don't,  no. 

Q.    You  don't? 

A.    It  is  a  very  good  form. 

Q.  You  notified  the  bank  that  you  had  re- 
scinded everything  on  April  4th? 

A.    Yes. 

Q.  Now  you  say  what  you  really  object  to 
is  that  you  didn't  get  that  vindication  within 
ninety  days. 

A.  No,  I  didn't  say  anything  of  the  kind,  I 
said  by  return  mail,  within  a  few  days.  Don't 
thinli  you  can  tie  me  up  lil?:e  that  for  my  heart 
is  in  this  case,  and  you  can't. 

Q.  Let's  go  back  and  see.  Let's  read  the 
record. 

COURT:  You  said  ninety  days;  that  is 
what  you  said.  Perhaps  you  didn't  mean  it.  If 
you  didn't  mean  it,  correct  it. 

A.  What  I  meant  to  say  is,  you  did  not  pro- 
cure this  within  ninety  days. 

Q.     Didn't  procure  within  ninety  days? 

A.     No. 
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Q.    Are  you  objecting  to  that? 

A.  No,  I  don't  object  to  that.  What  I  ob- 
ject to  is  I  did  not  get  them  as  you  promised  by 
return  mail. 

Q.  What  you  object  to  is  you  didn't  get 
them  by  return  mail.  Did  you  expect,  if  it  got 
back  by  return  mail,  it  would  be  s^iven  immedi- 
ately to  you? 

A.     Surely. 

Q.  And  the  release  of  Frank  delivered  to 
me? 

A.     Surely. 

Q.  Without  payment  of  the  additional 
three  thousand? 

A.  The  payment  of  the  additional  three 
thousand  had  absolutely  nothing  to  do  with  that 
— I  &,m  getting  kind  of  mixed  in  my  English. 

Q.    I  don't  want  to  mix  you  up. 

A.  The  thing  is  this:  On  the  payment  of 
that  three  thousand  dollars,  j^ou  were  entitled 
to  the  release  that  was  lying  in  escrow,  don't 
you  see? 

Q.    I  see. 

A.  Because  that  other  vindication  got  ac- 
cidentally put  in  there,  it  was  tied  up  for  nine- 
ty days.    I  objected  to  that  at  the  time. 

Q.  I  wanted  one  hundred  and  twenty;  jo\i 
wanted  sixty,  and  we  compromised  on  ninety. 
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A.  I  don't  know  anything  about  that.  L 
left  that  to  Mr.  Logan. 

Q.  Let's  get  back  to  the  Frank  A.  Moore 
matter.  Then,  as  I  understand  it,  getting  right 
down  now,  you  have  eliminated  a  lot  of  these 
matters  in  controversy,  apparently.  The  only 
thing  then  that  you  take  exception  to  is  this, 
apparently,  that  the  Frank  A.  Moore  and  wife 
vindication  did  not  come  back  as  soon  as  you 
thought  it  should.  That  is,  it  didn't  come  back 
by  return  mail. 

A.  Well,  the  fact  that  they  all  laughed 
around  the  country,  and  Mr.  Lee  told  it  broadly 
and  the  boys  told  it  broadly  that  they  got  a 
''cheap  settlement  because  they  had  the  goods 
on  her."  And  every  little  while  I  went  to  the 
office.  "Have  you  heard?"  "No,  not  yet,  but 
be  patient,  they  will  come.  They  will  come.'' 
Now,  on  the  24th  day  of  May,  Mr.  Logan  asked 
me  to  come  down  to  the  office. 

Q.    Mr.  Logan? 

A.  Mr.  Logan  in  May.  That  was  Saturday 
afternoon;  the  ninety  days  were  up  and  he 
says:  "The  only  way  for  you  to  get  the  vindi- 
cation out  of  escrow  is  to  go  down  and  release 
the  bank  from  that."  I  said  "I  am  not  going 
to  take  that.  I  don't  want  that."  I  told  him 
what  had  been  said  about  me;  the  vilest  things 
that  had  been  said  about  any  woman,  after 
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they  had  all  promised,  and  you  had  promised  as 
their  attorney." 

(Pp.  143,  144,  145  and  146,  Transcript). 

Q.     What  are  3^011  objecting  to? 

A.  I  am  objecting  to  the  fact  that  it  was 
not  turned  over  to  me  and  I  was  not  able  to  vin- 
dicate myself,  and  put  those  things  on  record 
and  refer  my  friends  and  people  to  those  things 
at  the  time  that  settlement  was  made. 

Q.  You  say  time  was  not  of  any  particular 
consequence  to  you  but  what  you  want  is  tho 
^  indication. 

A.  I  see  I  have  to  be  very  particular  what 
I  say  here. 

Q.     What  T  want  is  the  fact,  Miss  Cronen. 

A.  The  fact  is  this:  I  object  to  your  not 
delivering  this  by  return  mail  as  you  said  you 
would,  or  within  a  few  days  afterwards.  That 
would  have  been  all  right.  Not  wait  until  the 
29th  day  of  February.  I  wanted  to  have  this  or 
record  when  my  attornej^s  came  to  the  court- 
room and  said  the  case  was  called  off.  I  wanted 
to  show  that  as  a  part  of  my  statement,  instead 
of  their  going  around  the  country  saying  they 
got  a  cheap  settlement.  ''We  had  the  goods  on 
her  and  she  had  to  do  that."  You  haven't  got 
the  goods  on  me. 

(Pp.  148,  149,  Transcript). 
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Of  course  the  fact  is,  that  the  certificate  to 
be  signed  by  Frank  Allan  Moore  and  his  wife 
was  not  to  be  delivered  except  upon  payment  of 
the  remaining  $3,000.00  because  Miss  Cronen 
would  not  sign  her  release  of  Frank  and  his 
wife  unless  she  got  the  remaining  $3,000.00. 
Mr.  Logan  explains  the  mental  attitude  of  Miss 
Cronen  with  respect  to  the  time  of  the  delivery 
of  the  Frank  Allan  Moore  and  wife  certificate 
by  saying  that  there  was  such  discussion  at  the 
time  to  the  effect  that  the  paper  could  be  gotten 
iDack  within  a  couple  of  weeks  and  delivered 
forthwith  and  entirely  independent  of  the  Wal- 
ter Baker  Moore  matter,  but  frankly  SLdmit^ 
that  it  was  agreed  at  the  time  out  of  the  abund- 
ance of  caution  that  90  days  liliewise  should  be 
allowed  for  this.  (Pp.  150,  151,  152,  153,  154 
and  155). 

With  respect  to  the  certificate  of  good  char- 
acter to  be  signed  by  Frank  Allan  Moore  and 
his  wife,  it  is  sufficient  to  say  that  such  a  state- 
ment was  prepared  and  signed,  and  in  the  form 
fixed  by  the  escrow  agreement  entered  into 
with  respect  to  such  certificate  and  the  release 
of  Frank  Allan  Moore,  his  wife,  and  Miles  0. 
Moore,  which  escrow  agreement,  as  heretofore 
noted,  is  copied  into  the  record  on  pages  61  and 
r>2;  and  upon  the  trial  of  this  cause,  such  certifi- 
cate  was  produced  and  delivery  thereof  ten- 
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ment.    (Page  113,  Transcript). 
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IV. 

This  suit  is  also  maintainable  as  ancillary  to 
the  law  action  brought  by  Mary  E.  Cronen 
against  Walter  Baker  Moore. 
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Ed.  179. 
South  Penn.  Oil  Co.  v.  Oil  Co.,  140  Fed. 

507. 
Leigh  V.   Manufacturing  Co.,   127  Fed. 
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33 

ARGUMENT. 

I. 

The  present  suit  concerns  only  to  the  settle- 
ment of  the  law  action  of  Cronen  v.  Moore  and. 
the  papers  relating  thereto  executed  and  placed 
in  escrow.  We  have  seen  from  an  examination 
of  the  evidence  that  a  settlement  of  the  law 
action  was  finally  agreed  to  upon  February  24, 
1912.  Every  detail  of  that  settlement  was  then 
agreed  upon  and  embodied  in  the  written  me- 
morials of  the  parties.  The  final  details  of  the 
settlement  were  fixed  and  the  execution  of  the 
papers  took  place  in  the  office  of  the  attorneys 
for  Miss  Cronen  and  in  her  presence.  At  that 
time  there  was  signed  a  stipulation  providing 
for  a  dismissal  of  the  law  action.  (Exhibit  2, 
p.  50,  Transcript).  At  that  time  and  place  Mis.^ 
Cronen  executed  a  release  of  Mr.  Walter  Baker 
Moore  which  is  in  evidence  as  Exhibit  3,  page 
51,  Transcript.  At  the  same  time  there  was 
produced  a  certificate  signed  by  Walter  Baker 
Moore  which  is  in  evidence.  (P.  52,  Tran- 
script). This  certificate  is  in  the  exact  form 
previously  approved  by  Mr.  Stevenson,  attor- 
ney for  Miss  Cronen.  (P.  55,  Transcript). 
Great  care  was  used  apparently  by  the  attor- 
neys for  Miss  Cronen  to  see  that  she  understood 
everj^thing  that  was  done  and  the  scope  and 
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effect  of  every  paper  that  was  included  in  the 
settlement.  (Pp.  46,  47,  48  and  56,  57  and  72, 
73  and  91,  92,  93,  94  and  95,  Transcript).  The 
settlement  provided  for  the  payment  of  $3,000.- 
00  and  the  deposit  of  these  papers  in  escrow  to 
be  delivered  upon  payment  to  the  escrow  agent 
of  the  remaining  sum  of  $3,000.00,  which  was  to 
be  done  within  90  days.  An  escrow  agreement 
was  prepared  and  signed  at  the  same  time, 
which  is  in  evidence.  (Pp.  49  and  50,  Tran- 
script) . 

An  examination  of  this  escrow  agreement 
will  show  that  it  was  addressed  to  the  Security 
Savings  &  Trust  Company,  selected  by  the  par- 
ties to  act  as  escrow  agent.  It  recites  that  there 
is  deposited  with  such  company  stipulation  for 
the  dismissal  of  the  law  action  of  Cronen  v. 
Moore,  also  the  release  and  discharge  of  Wal- 
ter Baker  Moore  signed  by  Miss  Cronen  and 
also  the  statement  or  certificate  signed  by  Mi\ 
Moore.  These  are  the  only  papers  referred  to 
in  this  escrow  agreement  and  are  all  the  papers 
appertaining  to  the  settlement  of  the  law  action. 
The  escrow  agreement  further  recites  that  thf3 
settlement  of  all  matters  and  things  between 
the  parties  has  been  agreed  upon,  $3,000.00  in 
cash  has  been  paid,  and  the  balance  is  to  be  paid 
within  90  days;  that  upon  the  payment  of  the 
deferred  installments  of  $3,000.00  to  the  Se- 
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curity  Savings  &  Trust  Companj^,  to  be  paid 
over  to  Mr.  Stevenson,  attorney  for  Miss  Cro- 
nen,  the  stipulation  for  dismissal  and  release  of 
Mr.  Moore  were  to  be  delivered  to  the  attorney 
for  Mr.  Moore,  and  the  statement  or  certificate 
signed  by  Mr.  Moore  was  to  be  delivered  to  the 
attorneys  for  Miss  Cronen.  It  is  further  pro- 
vided that  in  the  event  the  additional  sum  of 
$3,000.00  is  not  paid  within  the  90-day  period 
fixed  the  escrow  agreement  should  terminate 
and  the  stipulation  for  dismissal  and  the  release 
should  be  returned  to  the  attorneys  for  Miss 
Cronen  and  the  certificate  signed  by  Mr.  Moore 
should  be  returned  to  his  attorney.  An  exami- 
nation of  these  papers  will  show  that  nothing 
was  left  uncertain  and  that  the  parties  made  a 
contract  complete  in  every  detail.  In  their 
brief  counsel  for  appellant  discuss  at  some 
length,  and  cite  cases  to,  the  proposition  that  a 
contract,  whether  in  the  nature  of  an  escrow 
agreement,  or  otherwise,  may  rest  partly  in 
writing  and  partly  in  parol.  So  far  as  the  pres- 
ent case  is  concerned  a  discussion  of  the  propo- 
sition is  purely  academic.  In  this  case  the  writ- 
ings are  complete.  We  submit  that  there  is  a 
controlling  rule  which  excludes  the  considera- 
tion of  any  alleged  parol  stipulations  in  this 
case.  It  is  a  doctrine  of  quite  universal  appli- 
cation that  all  oral  negotiations,  or  stipulations, 
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between  the  parties,  preceding,  or  accompany- 
ing, the  execution  of  a  written  instrument  are 
regarded  as  merged  in  it.  The  Supreme  Court 
of  the  State  of  Oregon,  speaking  through  Mr. 
Justice  Bean,  stated  the  reason  and  scope  of 
the  rule  in  this  language: 

*'The  reason  of  the  rule,  as  explained 
by  judges  and  text  writers,  is  'that  the 
parties,  by  making  a  written  memorial  of 
their  transaction,  have  implicitly  agreed 
that,  in  the  event  of  any  misunderstand- 
ing, that  writing  shall  be  referred  to  as 
the  proof  of  their  act  and  intention;  that 
such  application  as  arose  from  the  paper, 
by  just  construction  or  legal  intendment, 
should  be  valid  and  compulsory  on  them; 
but  that  they  would  not  subject  them- 
selves to  any  stipulations  beyond  their 
contract,  because,  if  they  meant  to  be 
bound  by  any  such,  they  might  have  add- 
ed them  to  their  contract,  and  thus  have 
given  them  a  clearness,  a  force,  and  a  di- 
rection which  they  w^ould  not  have  by  be- 
ing trusted  to  the  memory  of  a  witness.' 
And,  where  a  written  contract  appears  on 
its  face  to  be  complete,  no  addition,  to, 
or  contradition  of,  its  legal  effect  by  parol 
stipulations,  preceding  or  accompanying 
its  execution  can  be  admitted,  any  more 
than    its    alteration    through    the    same 
means  in  any  other  respect.     The  law 
controlling   the   operation   of  a   written 
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contract  becomes  a  pai*t  of  it.  The  rule 
here  referred  to,  so  far  as  it  extends,  is 
inflexible." 

Tallmadge  v.  Hooper,  37  Ore.  512. 

The  authorities  cited  under  Point  One  supra, 
indicate  that  this  rule  is  quite  as  inflexibly  ap- 
plied in  the  Federal  Courts  as  in  the  courts  of 
the  various  states. 

II. 

The  papers  appertaining  to  the  settlement 
of  the  law  action  of  Cronen  v.  Moore  were  de- 
posited in  the  Security  Savings  &  Trust  Com- 
pany annexed  to,  and  in  connection  with,  the 
escrow  agreement  relating  thereto.  At  the  same 
tune,  and  in  accordance  with  the  terms  of  the 
settlement,  the  sum  of  $3,000.00  was  paid  to 
Mr.  Stevenson,  attornej^  for  Miss  Cronen,  and 
by  him  accounted  for  to  her,  which  sum  she  has 
retained,  and  according  to  her  own  testimony, 
has  applied  to  her  own  use.  (P.  142,  Trans.). 
Long  before  the  expiration  of  the  period  of  90 
days  within  which,  according  to  the  escrow 
agreement,  the  remaining  $3,000.00  was  to  be 
paid  into  the  Security  Savings  &  Trust  Com- 
pany, this  sum  was  in  fact  paid  into,  or  deposit- 
ed with,  such  company  to  the  order  of  the  at- 
torneys for  Miss  Cronen,  in  accordance  with 
the  escrow  agreement,  and  notice  given  to  Miss 
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Cronen  through  her  attorneys  that  such  deposit 
had  been  made.  Prior  to  this  time,  and  on 
April  4,  1912,  and  acting  upon  her  own  initia- 
tive, and  without  the  advice  of,  or  consultation 
Avith,  her  attorneys.  Miss  Cronen  served  notice 
upon  the  Security  Savings  &  Trust  Company 
of  her  intention  to  rescind  her  escrow  agree- 
ment. We  contend  that  she  had  no  power  or 
right  to  rescind  the  escrow  contract.  The  de- 
cided cases  uniformly  hold  that  neither  party  to 
an  escrow  agreement  can  rescind  or  modify  the 
same  without  the  consent  of  the  other,  and  that 
either  party  thereto  at  any  time  during  the 
period  fixed  by  the  terms  of  the  escrow  con- 
tract maj^  perform  and  demand  fulfillment  up- 
on the  part  of  the  other.  To  this  point  are 
copious  citations  under  Point  Two.  We  quot'.t 
from  some  of  the  decided  cases. 

In  a  case  decided  by  the  Supreme  Court  of 
Minnesota  it  was  contended  that  one  of  the 
parties  to  an  escrow  agreement,  by  which  cer- 
tain deeds  were  deposited,  had  a  right  to  with- 
draw the  deeds  from  deposit  before  the  expira- 
tion of  the  time  fixed  for  the  fulfillment  of  the 
{igreement.  Denying  this  contention  the  Court 
said  : 

*'We  are  not  able  to  adopt  the  view 
that  the  deeds  to  Thoraldson  of  the  lands 
in  question  might  be  withdrawn  by  the 
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grantor  or  his  suneessor  in  interest.  The 
dei>osit  in  escrow  would  be  an  idle  cere- 
mony and  entirely  nullify  the  objects  of 
the  law  if  this  were  permissible.  It  is 
elementary  that  the  deposit  of  a  deed  in 
escrow  subjects  both  parties  to  the  con- 
ditions upon  which  it  was  deposited,  and 
that  neither  can  withdraw  from  the  same; 
hence  the  party  refusing  to  comply  with 
the  conditions  may  be  compelled  to  ful- 
fill them,  or  the  delivery  adjudged  upon 
fulfillment  by  the  other  party." 

Thoraldson  v.  Everts,  87  Minn.  168;  91  N. 
W.  468. 

In  a  decision  by  the  Supreme  Court  of  Cali- 
fornia it  appeared  that  a  contract  for  the  sale 
of  land  was  entered  into,  and  at  the  same  time 
a  deed  Avas  executed  and  deposited  in  escrow  to 
be  delivered  to  the  purchaser  when  certain  con- 
ditions were  complied  with.  Subsequently  and 
before  the  expiration  of  the  time  for  compli- 
ance, the  vendor  demanded  of  the  depositary 
the  return  of  the  deed.  It  was  contended  in 
the  case  that  the  vendor  had  a  right  to  with- 
draw from  the  contract  at  any  time,  and  that 
the  depositary  was  merely  the  agent  of  the 
vendor.  The  Court  denied  the  contention  that 
the  depositary  was  the  agent  of  the  vendor, 
held  him  to  be  the  agent  of  both  parties,  and 
with  respect  to  the  claim  that  the  vendor  could 


withdraw  from,  or  rescind,  the  escrow  agree- 
ment said: 

"We  cannot  concur  in  the  view  that 
Cox  was  the  mere  agent  of  the  vendors, 
and  held  the  paper  as  such,  being  bound 
to  deliver  the  paper  to  the  vendors  when 
demanded  of  him  by  them.  He  was  to 
hold  it,  and  deliver  it  to  the  vendee  when 
the  mone}^  was  paid;  and  the  vendee  was 
to  make  payment  to  Cox,  and  not  to  his 
vendors;  and,  further,  to  make  payment 
to  Cox  for  Austin,  and  not  for  his  ven- 
dors. Cox  held  the  release  as  an  escrow, 
also  to  be  delivered  to  Cannon  when  the 
purchase  money  was  paid  to  Cox.  The 
question  is  so  clear  that  further  discus- 
sion would  darken  instead  of  elucidating 
it. 

''The  deed  being  then  delivered  as  an 
escrow,  it  is  no  longer  revocable  by  the 
vendor,  but  it  will  take  effect  whenever 
the  condition  has  happened  or  been  com- 
plied with  on  which  it  is  to  be  delivered. 
Millett  V.  Parker,  2  Meto.  (Ky.)  608, 
616.  In  this  case  the  court  said  of  a  deed 
delivered  as  an  escrow:  'It  cannot  be 
revoked  by  the  party  who  makes  it,  and 
he  in  whose  favor  it  is  made  is  entitled  to 
it  whenever  the  condition  is  complied 
with  by  which  it  becomes  absolute.'  In 
Shirley  v.  Ayres,  14  Ohio,  308,  it  was  held 
that  the  depositary  of  an  escrow  was  as 
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niiu'h  the  agent  of  the  grantee  as  of  the 
grantor.  The  Court  said:  *He  is  as 
much  bound  to  deliver  the  deed,  on  per- 
formance of  the  condition,  as  he  is  to 
withliold  it  until  such  performance.' 
From  this  it  would  clearly  follow  that  the 
grantor  cannot  recall  the  deed  after  the 
delivery  as  an  escrow;  and,  when  the  con- 
dition is  complied  with  by  the  grantee, 
he  is  absolutely  entitled  to  it.  The  Ohio 
supreme  court  in  the  case  of  Shirley  v. 
Ayres,  above  cited,  held  that,  inasmuch 
as  the  depositary  of  the  escrow  was  the 
agent  of  the  grantee  as  well  as  grantor, 
the  deed  takes  effect  the  moment  the  con- 
dition is  performed  without  any  formal 
delivery  into  the  hands  of  the  grantee. 
In  other  words,  it  may  be  said,  when  the 
condition  is  performed,  the  depositary 
becomes  the  custodian  of  the  grantee, 
holding  the  deed  for  him,  and  this  pT)s- 
session  as  such  custodian  is  the  posses- 
sion of  the  grantee.  We  think  this  rule 
is  based  on  sound  principles,  and  should 
be  upheld." 

Cannon  v.  Handley,  et  al,  72  Cal.  133;  13 
Pac.  318. 

In  a  later  case  the  Supreme  Court  of  Cali- 
fornia had  occasion  to  consider  a  like  question 
and  disposed  of  it  brief Ij^,  as  follows: 

"The  deed  from  the  appellant.  Huff, 
to  respondent  was,  in  the  hands  of  R.  H. 
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McDonald,  an  escrow.  (Cannon  v.  Hand- 
ley,  72  Cal.  133,  140,  13  Pac.  Rep.  315; 
Schmidt  v.  Deegan,  (Wis.)  34  N.  W.  Rep. 
83.)  And  being  so,  it  could  not  be  re- 
voked by  the  appellant.  Cannon  v.  Hand- 
ley,  supra;  Knopf  v.  Hansen,  (Minn.)  33 
N.  W.  Rep.  781.  The  depositary  was  not 
the  agent  of  the  vendor  alone,  but  of  both 
parties,  and,  as  such,  was  bound  to  de- 
liver the  instrument  on  performance  of 
the  condition  provided  for  in  the  con- 
tract under  which  he  held  it.  Cannon  v. 
Handley,  supra;  Shirley  v.  Ayres,  14 
Ohio,  307;  Schmidt  v.  Deegan,  supra." 

McDonald  v.  Huff,  77  Cal.  279;  19  Pac. 
499. 

In  a  case  decided  by  the  Supreme  Court  of 
Utah  it  appeared  that  a  deed  was  deposited  in 
escrow  pursuant  to  a  contract,  and  that  at  the 
time  a  part  of  the  consideration  was  paid. 
Thereafter,  and  before  the  expiration  of  the 
time  when  the  purchaser  should  perfoim,  the 
.^iuccessor  in  interest  of  the  vendor  sought  to  re- 
pudiate the  escrow  agreement,  and  recall  the 
deed  which  had  been  deposited.  The  Court 
iield  that  the  vendor  could  not  repudiate,  or 
I'escind,  using  this  language: 

'*The  depositary  of  an  escrow  is  the 
agent  of  both  parties,  and  a  contract  so 
made  and  deposited  is  not  revocable  at 
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tlio  will  of  cither  party  or  their  represen- 
tatives, but  may  be  enforced  under  the 
provisions  of  section  3935,  Rev.  St.  If  no 
date  is  fixed  for  the  delivery  or  perform- 
ance of  the  contract,  a  reasonable  time  is 
intended,  and  no  default  can  attach  until 
after  a  demand  and  failure  or  refusal  to 
perform.  2  Warv.  Vend.  p.  774.  The  de- 
livery of  this  deed  in  escrow  rendered  it 
absolute  when  the  condition  upon  which 
it  was  made  was  fulfilled." 

Gammon  v.  Bunnell,  22  Utah  421;  64  Pac. 
959. 

It  will  be  observed  that  in  the  quoted  text 
reference  is  made  to  section  3935  Rev.  St.  In 
an  earlier  part  of  the  opinion  this  section  of  the 
Revised  Statutes  is  set  forth  in  full.  It  does 
not  refer  to  escrow  agreements  or  deposits,  but 
generally  to  the  enforcement  of  contracts  made 
by  persons  who  thereafter  died  before  con- 
veyance. It  therefore  follow^s  that  the  state- 
ment of  the  rule  that  an  escrow  contract  is  not 
revocable  by  either  party  is  not  in  anywise  con- 
trolled by  or  dependent  upon  any  statutory  pro- 
vision. 

The  Supreme  Court  of  Kansas  stated  the 
rule  tersely  thus: 

"Where  a  deed  has  been  delivered  as 
an  escrow  subsequent  instructions  by  the 
grantor  to  the  depositarj^  can  not  change 
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the  original  nature  of  the  transaction." 

Grove  v.  Jennings,  46  Kan.  366;  26  Pac. 
739. 

In  a  later  ease  the  same  Court  went  into  the 
question  more  at  length,  and  the  following  in- 
teresting discussion  is  contained  in  the  opinion: 

"Contrary  to  the  view  of  the  plain- 
tiffs in  error,  the  depositary  of  an  escrow 
is  regarded  as  an  agent  of  both  obligor 
and  obligee,  and  he  can  neither  return 
the  deed  or  other  instrument  to  the  for- 
mer without  the  latter 's  consent,  nor  de- 
liver it  to  the  latter  without  the  consent 
of  the  former,  save  upon  fulfillment  of 
the  agreed  conditions.  Roberts  v.  Mul- 
lenix,  10  Kan.  22;  Grove  v.  Jennings,  46 
Kan.  366,  26  Pac.  738;  Lessee  of  Shirley 
V.  Ayres,  14  Ohio,  307;  Cannon  v.  Hand- 
ley,  72  Cal.  133,  13  Pac.  315.  In  the  case 
of  Roberts  v.  Mullenix,  supra,  the  deliv- 
ery was  made  to  the  grantee  without  the 
knowledge  of  the  grantor,  and  without 
fulfillment  of  the  condition;  but  in  the 
case  of  Grove  v.  Jennings,  supra,  a  re- 
delivery to  grantor  was  made  without 
the  authority  of  the  grantee,  and  with- 
out default  in  the  performance  of  the 
conditions  upon  his  part.  According  to 
these  decisions,  the  depositary  of  an  es- 
crow is  not  the  agent  of  the  depositor, 
merely;  and  the  agreement  of  deposit 
cannot  be  rescinded  by  him  alone,  and  the 
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escrow  withdrawn  at  his  will.    It  would 
seem  to  follow,  then,  that  the  death  of  the 
depositor  could  have  no  greater  effect  to 
terminate  the  agency  of  the  depositary 
and  work  a  recall  of  the  escrow,  than 
(fould  be  declared  rescission  of  the  con- 
tract of  bailment  by  the  depositor  in  his 
life-time.     We   can  think  of  no  agree- 
ments inter  partes,  terminable  by  death, 
which  are  not  equally  terminable  by  the 
express  will  of  one  or  the  other  of  such 
parties  before  death.    It  is  said,  however, 
that  instruments  such  as  those  in  ques- 
tion can  take   effect   only  by  delivery; 
that  delivery  is  the  act  of  the  obligor  per- 
sonally, or  some  one  lawfully  authorized 
to  represent  him;  that  the  obligor,  being 
dead,  cannot  make  the  delivery,  and  no 
one  can  make  the  same  for  him,  because 
no  one  can  perform  an  act  for  a  dead 
pei-son.     We  do  not  understand  that  a 
manual  delivery  of  an  escrow  is  necessary 
to  invest  the  obUgee  with  title  to  the 
same,  or  to  pass  to  him  the  subject  of  the 
grant.    Our  own  decisions  are  to  the  con- 
trary, and  likewise,  w^e  think,  those  of  all 
the   courts.     'A  note  placed  in  escrow 
takes  effect  the  instant  the  conditions  of 
the  escrow^  are  performed,  even  though 
the  depositary  has  not  formally  delivered 
it  to  the  payee.'    Taylor  v.  Thomas,  13 
Kan.   217.     The   delivery,   therefore,   is 
constructivelv  made  the  moment  the  con- 
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(litions  roquii'iug  the  same  are  performed. 
The  second  delivery,  whether  actual  or 
constructive,  operates  retroactively,  and, 
b}^  relation  back  to  the  first  delivery,  is 
substituted  to  it  in  time  and  effect.  This 
doctrine  of  relation  by  effect  to  the  first 
delivery  was  countenanced  by  Lord  Coke, 
who  said:  'If  the  grantee  dies  between 
the  first  delivery  and  the  deed  becoming 
absolute,  the  deed  is  good,  for  there  was 
delivery  begun  in  the  life  of  the  parties; 
sed  postea  consunmiata  existens  by  the 
performance  of  the  condition  takes  its  ef- 
fect by  force  of  the  first  delivery,  without 
any  new  delivery.'  Ferryman's  case,  5 
Coke,  84.  It  is  likewise  countenanced  by 
all  the  authorities.  Peck  v.  Goodwin, 
Kirb.  64;  Lessee  of  Shirley  v.  Ayres,  14 
Ohio,  307;  Taft  v.  Taft,  59  Mich.  186,  26 
N.  W.  426;  Price  v.  Railroad  Co.,  34  111. 
15;  Bostwick  v.  McEvoy,  62  Cal.  496;  Fos- 
ter V.  Mansfield,  3  Mete.  (Mass.)  414; 
Ruggles  V.  Lawson,  13  Johns.  285;  Wal- 
lace V.  Harris,  32  :Mich.  380;  Prutsman 
V.Baker,  30  Wis.  644." 

Davis  V.  Clark,  58  Kan.  100;  48  Fac  565. 

HL 

This  suit  was  the  appropriate  remedy  to  be 
invoked  by  Walter  Baker  Moore,  defendant  in 
the  law  action,  to  compel  the  delivery  up  of  the 
jiapers  deposited  in  escrow  in  accordance  with 
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the  stipulation  thereof.  The  law  aetioii  brought 
against  hiin  by  Miss  Cronen  was  still  pending. 
The  release  executed  by  her,  and  to  which  Mr. 
Moore  became  entitled  upon  the  payment  of 
the  last  installment  of  $3,000.00,  was  in  posses- 
sion of  the  escrow  agent  who  refused  to  sur- 
render it,  unless  required  so  to  do  by  a  decree 
of  some  competent  court  because  of  the  notice 
of  recission  given  by  Miss  Cronen.  The  stipu- 
lation for  the  dismissal  upon  the  merits  of  the 
law  action  was  also  in  escrow,  and  in  order  to 
obtain  possession  of  it,  that  it  might  be  filed  in 
the  law  action  as  a  basis  for  a  judgment  of  dis- 
missal, it  was  necessary  to  invoke  the  equitable 
processes  of  this  court.  In  a  case  quite  anala- 
gous  to  the  case  at  Bar  the  Supreme  Court  of 
the  United  States  sustained  the  jurisdiction  of 
a  court  of  equity.  Clark  v.  White,  supra.  Point 
Three.  The  other  cases  cited  under  this  head 
are  in  point  and  directly  sustain  the  jurisdiction 
of  a  court  of  equity. 

IV. 

It  is  likewise  true  that  this  case  may  bo 
treated  as  ancillary  to  the  action  at  law  brought 
by  Miss  Cronen  against  Walter  Baker  Moore, 
and  so  considered,  it  was  proper  for  the  trial 
court  to  compel  the  fulfillment  of  the  escrow 
agreement,  direct  a  delivery  of  the  papers  de- 
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posited  in  escrow  to  the  respective  parties  in 
accordance  with  the  escrow  agreement,  and  en- 
join further  prosecution  of  the  law  action.  Many 
cases  of  this  character  have  been  brought  and 
detei-mined   and   the    doctrine   of   these   cases 
amply  sustain  our  contention  in  this  regard.    In 
the  law  action  there  existed  the  jurisdictional 
amount  and  diversity  of  citizenship.    The  suit 
in   equity   in   its    essence   involved   the    same 
amount  in  controversy  in  the  law  action,  and  in 
addition  thereto  there  exists  the  necessary  di- 
versity of  citizenship  because  it  appears  that 
the  plaintiff  is  a  citizen  of  Washington  and  the 
defendants  are  citizens  of  Oregon.    However,  in 
a  suit  ancillary  to  a  law  action,  where  the  court 
had  jurisdiction  of  the  law  action,  diversity  of 
citizenship  is  not  material.     This  has  been  di- 
rectly ruled  by  the  Supreme  Court  in  the  case 
of  Dewey  v.  Coal  Co.,  supra.    It  would  hardly 
be  profitable  to  pursue  at  any  length  a  discus- 
sion of  the  proposition  that  considered  as  a  suit 
^.ncillary  to  the  law  action  the  court  had  power 
to  grant  the  relief  prayed  for.    Out  of  the  many 
decided  cases  upon  this  question  we  have  se- 
lected but  a  few  that  clearly  state  the  rule  and 
collate   and   review   the   authorities   generally 
See  cases  cited  under  point  IV. 


49 

V. 

It  seems  to  be  contended  by  counsel  for  ap- 
pellant that  in  some  way  the  release  which  Miss 
Cronen  signed  of  whatever  claim  she  might 
have  had,  or  thought  she  had,  against  Frank 
Allan  Moore  and  Margaret  Gleason  Moore,  his 
wife,  and  Miles  C.  Moore  and  the  certificate 
which  the  two  fomier  were  to  sign,  are  in  some 
way  involved  in  the  settlement  of  the  law  action 
against  Walter  Baker  Moore,  and  complaint  is 
made  that,  in  the  decree  entered  in  the  case  at 
Bar,  the  court  did  not  go  further  and  require 
the  delivery  to  Miss  Cronen  of  such  certificate. 
In  our  statement  and  discussion  of  the  evidence 
we  pointed  out  that  this  matter  was  entirely 
separate  and  distinct  from  the  settlement  of 
the  law  action  against  Walter  Baker  Moore, 
and  further  that  this  statement  or  certificate 
was  produced  in  open  court  and  tendered.  At 
the  expense  of  repetition  we  will  again  briefly 
review  the  evidence  concerning  this  matter. 
The  papers  relating  to  the  settlement  of  the  law 
action  against  Walter  Baker  Moore  consisted 
of 

(a)  Stipulation  for  the  dismissal  of  the 
case,  and 

(b)  Release  of  Walter  Baker  Moore  signed 
by  Miss  Cronen,  and 
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((')     A  certificate  entitled  in  the  law  action 
signed  by  Walter  Baker  Moore. 

In  the  escrow  agreement  relating  to  the 
law  action  these  three  papers  are  specifically 
enumerated  as  the  papers  to  be  deposited,  and 
the  escrow  agreement  then  recites  in  substance 
that  a  complete  settlement  of  the  law  action  has 
been  agreed  upon,  that  $3,000  in  cash  has  been 
paid,  that  the  papers  referred  to  are  to  be  de- 
posited in  escrow  with  the  Security  Savings  & 
Trust  Company,  that  within  90  days  from  the 
date  of  such  escrow  agreement  the  additional 
sum  of  $3,000.00  is  to  be  paid  to  the  Security 
Savings  &  Trust  Company  to  the  order  of  the 
attorneys  for  Miss  Cronen,  whereupon  the  pa- 
pers deposited  in  escrow  were  to  be  delivered 
to  the  parties  entitled  thereto,  as  specified  by 
the  terms  of  the  agreement.  We  thus  see  that 
so  far  as  the  law  action  was  concerned  the  set- 
tlement was  full  and  complete  and  had  no  refer- 
ence to  any  other  matter  or  thing  whatsoever. 
This  suit  was  brought  to  compel  the  fulfill- 
ment of  the  escrow  agreement,  by  the  deliverv 
of  the  papers  to  Walter  Baker  Moore  to  which 
he  was  entitled,  and  to  restrain  the  further 
prosecution  of  the  law  action.  The  answer  in- 
terposed by  Miss  Cronen  in  effect  is  a  denial  of 
the  existence  of  the  escrow  agreement  and  a 
denial  that  any  settlement  was  made.     While 
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tho  answer  eoiitaiiis  several  pages  of  matter  in 
addition  to  these  denials,  nowhere  is  there 
pleaded  any  other  or  different  contract  than 
that  set  up  in  the  bill  in  this  case,  nor  does  the 
appellant,  defendant  in  the  court  below,  ask  for 
f'.ny  additional  relief  than  that  sought  by  the 
bill.  In  other  words,  while  appellant  now  com- 
l)lains  that  the  decree  should  have  been  broader 
than  it  is  and  should  have  disposed  of  matters 
other  than  those  involved  in  the  controversy 
between  Miss  Cronen  and  Mr.  Moore,  the  an- 
swer which  appellant  interposed  lends  no  coun- 
tenance to  the  contention  that  such  additional 
relief  was  sought  or  desired.  As  a  matter  of 
fact  there  is  now^  pending  in  the  same  court  in 
which  the  present  case  was  tried  a  suit  in  equity 
against  Miss  Cronen  to  compel  the  fullfillment 
of  her  agreement  with  respect  to  Frank  Allan 
Moore,  his  wife,  and  Miles  C.  Moore.  From 
what  has  been  already  said  we  submit  it  clear- 
ly appears  that  there  is  nothing  in  the  agree- 
ments between  the  parties  and  nothing  in  the 
issues  made  by  the  pleadings  which  gives  sup- 
port to  the  contention  of  appellant. 

The  release  of  Frank  Allan  Moore,  his  wife, 
and  Miles  C.  Moore,  which  Miss  Cronen  signed 
and  the  agreement  with  respect  thereto,  were 
introduced  in  evidence  in  the  present  case  for 
the  reason,  as  stated  upon  the  trial,  that  in  her 


52 

answer  in  this  case  appellant  alleged  that  she 
had  been  induced  by  certain  representations  to 
sign  a  release  purporting  to  release  Walter 
Baker  Moore,  but  which  in  fact  released  other 
members  of  his  family  as  well,  this  contention 
being  evidently  based  upon  the  recital  in  the  re- 
lease of  Walter  Baker  Moore  to  the  effect  that 
it  released  him  and  his  heirs  and  personal  rep- 
resentatives. And  the  release  of  Frank  Allan 
Moore,  his  wife,  and  Miles  C.  Moore,  and  the, 
agreement  with  respect  thereto,  were  offered  in 
evidence  for  the  purpose  of  showing  that  as  a 
matter  of  fact  she  had  executed  an  independent 
paper  releasing  Frank  A.  Moore  and  the  others 
named  in  such  release.  The  papers  now  re- 
ferred to  were  prepared  in  the  office  of  Logan 
and  Stevenson,  being  dictated  in  their  office  to 
their  stenographer  in  the  presence  of  Miss  Cro- 
nen.  (Pp.  59,  60,  61  and  153,  154  and  155, 
Trans.).  The  release  in  question  may  be  found 
upon  pages  62  and  63,  Transcript,  and  the 
agreement  with  respect  thereto  may  be  found 
on  the  preceding  page.  This  agreement  in  sub- 
stance provides  that  the  release  is  to  be  deposit- 
ed in  escrow  with  the  Security  Savings  &  Trust 
Company,  and  upon  the  delivery  to  the  trust 
company  of  a  written  statement  signed  by  Frank 
Allan  Moore  and  his  wife,  in  the  form  set  out 
in  the  agreement,  for  delivery  to  the  attorneys 


53 

lor  ^Liss  Cronen,  the  release  is  to  be  delivered  to 
A.  E.  Clark.  As  fixing  the  time  when  this  re- 
lease was  to  be  delivered,  and  the  time  when 
the  certificate  was  to  be  delivered,  it  was  pro- 
A-ided  that  such  delivery  was  to  be  made  at  the 
same  time  that  the  additional  sum  of  $3,000.00 
was  paid  to  the  appellant,  being  the  final  pay- 
ment in  the  Walter  Baker  Moore  settlement. 
This  provision  was  inserted  merely  as  fixing 
the  time,  and  for  no  other  purpose;  and  as  in- 
dicating clearly  that  the  settlement  of  the  law 
action  against  Walter  Baker  Moore  was  in  no- 
wise dependent  upon  this  collateral  matter  it 
is  again  recited  in  the  agreement  that,  by  vir- 
tue of  another  escrow  contract,  the  papers  re- 
lating to  the  Walter  Baker  Moore  case  were 
deposited  in  escrow  with  the  Security  Savings 
&  Trust  Company  to  be  delivered  upon  the  pay- 
ment of  the  additional  sum  of  $3,000.00.  The 
way  the  matter  of  the  release  of  Frank  Allan 
Moore,  his  wife,  and  Miles  C.  Moore  came  up 
was  this: 

After  the  Walter  Baker  Moore  case  had 
been  settled  and  the  papers  prepared  and  ex- 
ecuted. Miss  Cronen  suggested  that  she  would 
Jilie  also  to  have  a  certificate  from  some  other 
members  of  the  family  whereupon  she  was  in- 
formed by  Mr.  Clark  that  if  she  wanted  such  a 
paper  she  would  have  to  sign  a  release  of  the 
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people  wlio  were  to  make  the  certificate.     (Pp. 
CA  and  65,  Transcript).    The  two  matters,  how- 
ever, were  entirely  distinct  as  ]\Ir.  Stevenson 
testified   in  substance.     Two  separate   escrow 
agreements  were  prepared,  one  relating  to  the 
settlement   of  the  law  action  against   Walter 
Baker  Moore,  and  the  other  with  respect  to  the 
certificate  Miss  Cronen  wanted  from  some  other 
members  of  the  family  and  the  release  which 
she  signed  with  respect  to  them.    (P.  75,  Tran- 
script).    Mr.  Logan  testified  in  substance  to 
the  same  effect.     He  testified  that  the  settle- 
ment of  the  Walter  Baker  Moore  matter  was 
absolute  (P.  94,  Transcript),  and  that  after  it 
I'ad  been  settled  the  matter  came  up  in  an  inci- 
dental way  concerning  a  certificate  by  some 
other  members  of  the  Moore  family  and  it  was 
then  agreed,  to  satisfy  Miss  Cronen,  that  a  cer- 
tificate in  the  forai  then  agreed  upon  should  be 
procured,  and  that  she  should  sign  a  release 
which  would  be  deposited  in  escrow,  and  when 
this  certificate,  to  be  signed  by  the  other  mem- 
bers of  the  family,  was  received  ready  for  de- 
livery,  the   release   would   be   delivered   over. 
(Pp.  97  and  98,  Transcript).     As  a  matter  of 
fact,  the  certificate  by  Frank  Moore  and  his 
wife  was  procured,  was  ready  for  delivery  and 
was  tendered  into  court  upon  the  trial  of  this 
cause.    Miss  Cronen  claims  that  she  understood 
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that  the  certificate  to  be  signed  by  Frank 
Moore  and  his  wife  was  to  be  produced  and  de- 
livered within  a  couple  of  days,  which  indicates 
that  she  did  not  connect  this  matter  with  the 
settlement  of  the  Walter  Baker  Moore  case,  be- 
(^ause  under  the  plain  terms  of  the  escrow  agree- 
ment the  balance  of  the  money  was  not  required 
to  be  paid  for  90  days.  Concerning  the  Frank 
Allan  Moore  and  his  wife  papers,  she  testified: 

A.  What  I  object  to  is  that  you  did  not  get 
them  as  you  promised  by  return  mail. 

Q.  What  you  object  to  is  that  you  did  not 
get  them  by  return  mail.  Did  you  expect,  if  it 
got  back  by  return  mail,  it  would  be  given  im- 
mediately to  you? 

A.    Surely. 

Q.  And  the  release  of  Frank  delivered  to 
me? 

A.     Siu^ely. 

Q.  Without  payment  of  the  additional 
three  thousand? 

A.  The  payment  of  the  additional  three 
thousand  had  absolutely  nothing  to  with  that— 
(Pp.  144,  145,  Transcript). 

A  little  later  on  in  her  testimony  Miss 
Cronen  clearly  discloses  w^hy  she  undertook  to 
rescind  the  escrow  agreement  relating  to  the 
law  action  against  Walter  Baker  Moore: 

Q.    Let's  go  back  to  the  Frank  A.  Moore 
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matter.  Then,  as  I  understand  it,  getting  right 
down  now,  you  have  eliminated  a  lot  of  these 
matters  in  controversy,  apparently.  The  only 
thing  then  that  you  take  exception  to  is  this, 
apparently,  that  the  Frank  A.  Moore  and  wife 
vindication  did  not  come  back  as  soon  as  you 
thought  it  should.  That  is,  it  didn't  come  back 
by  return  mail. 

A.  Well,  the  fact  that  they  all  laughed 
around  the  country,  and  Mr.  Lee  told  it  broadly 
and  the  boys  told  it  broadly  that  they  got  a 
"cheap  settlement  because  they  had  the  goods 
on  her."  And  every  little  while  I  went  to  the 
office  "Have  you  heard?"  "No,  not  yet,  but  be 
patient,  they  will  come.  They  will  come." 
Now,  on  the  24th  day  of  May,  Mr.  Logan  asked 
me  to  come  down  to  the  office. 

Q.     Mr.  Logan? 

A.  Mr.  Logan  in  May.  That  was  Saturday 
afternoon;  the  ninety  days  were  up  and  he 
says:  "The  only  way  for  you  to  get  the  vindi- 
cation out  of  escrow  is  to  go  down  and  release 
the  bank  from  that."  I  said  "I  am  not  going 
to  take  that.  I  don't  want  that."  I  told  him 
what  had  been  said  about  me;  the  vilest  things 
that  had  been  said  about  anj^  woman,  after  they 
had  all  promised,  and  you  had  promised  as  their 
attorney. 

(Pp.  145,  146,  Transcript). 
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Evidently  Miss  Cronen  was  laboring  under 
the  delusion  that  someone  had  been  villifying 
her.    She  seemed  to  charge  the  offense  against 
Mr.  Lee,  and  in  her  mind  in  some  way  connect- 
ed him  with  Walter  Moore.    Just  how  this  mis- 
taken notion  found  lodgment  in  her  mind  is  dif- 
ficult to  say.    Much  is  said  in  the  brief  of  coun- 
sel for  appellant  of  the  wrongs  that  their  client 
suffered.     The  zeal  of  counsel  in  behalf  of  a 
fair  client  is  probably  a  sufficient  excuse  for 
their  supplementing  the  record  in  this  regard 
with  the  activities  of  a  sympathetic  imagination. 
It  is  sufficient  to  say  that  no  where  does  the 
record  disclose  that  Walter  Moore,  or  any  other 
member  of  the  Moore  family  said  aught  in  dis- 
paragement of  appellant.    If  there  has  not  been 
adequate  compliance  by  Frank  Allan  Moore  and 
his  wife,  with  the  agreement  under  which  the 
release  of  them  signed  by  Miss  Cronen  was  de- 
posited in  escrow,  such  defense  may  properly  be 
made  in  the  suit  brought  for  the  enforcement  of 
that  agreement.      If  any  time  was  fixed  for  the 
delivery  of  the  certificate  signed  by  Frank  Al- 
lan Moore  and  his  wife,  by  the  agreement  by 
which  the  release  of  them  went  into  escrow, 
clearly  that  period  was  90  days.    Long  before 
the  expiration  of  that  period  Miss  Cronen  had 
served  notice  that  she  intended  to  rescind  all 
escrow   agreements.     This   notice   of  recission 
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may  ])c  found  on  pa^es  109  and  110  of  the  tran- 
script, is  directed  to  the  Security  Savinajs  &, 
Trust  Company,  and  among  other  things,  recites 
"That  you  are  hereby  notified  that  I  have  re- 
scinded any  and  all  agreements  heretofore  made 
with  VA^alter  Baker  Moore,  Frank  Allan  Moore, 
Margaret  Gleason  Moore  and  Miles  C.  Moore  or 
A.  E.  Clark,  their  attorney,  etc."  And  yet  upon 
the  trial  Miss  Cronen  would  have  the  court  be- 
lieve that  she  did  not  know  until  the  trial  that 
there  was  any  escrow  agreement  relating  to  the 
release  of  Frank  Allan  Moore,  his  wife  and 
Miles  C.  Moore,  or  the  certificate  to  be  signed 
by  the  two  former,  ever  made  or  deposited  in 
escrow  and  that  she  at  all  times  believed  that 
the  release  referred  to  had  been  delivered  to, 
and  was  in  the  possession  of  Mr.  Clark.  (Pp. 
131,  132,  133,  134,  135,  136,  137,  138  and  139). 
AVhile  the  evidence  clearly  shows  compliance 
with  the  escrow  agreement  touching  the  Frank 
A.  Moore,  et  al,  papers,  and  shows  that  the  cer- 
tificate which  Frank  A.  Moore  and  his  wife 
were  to  sign  was  signed,  produced  ready  for  de- 
livery and  produced  upon  the  trial,  (P.  113), 
even  if  there  was  a  technical  non-observance  of 
such  an  agreement  it  was  waived  by  Miss 
Cronen  by  her  notice  of  attempted  recission  and 
by  her  conduct.  Miss  Cronen  attempted  to 
I'cpudiate  the  escrow  agreement  with  respect  to 
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the  Frauk  Allan  Aloore,  et  al,  papers,  as  well 
as  the  other  distinct  escrow  agreement  made 
with  respect  to  the  settlement  of  the  law  action 
against  Walter  Baker  Moore  more  than  six 
weeks  prior  to  the  time  fixed  for  performance. 
After  that  the  parties  to  either  of  the  escrow 
agreements  were  not  required  to  do  anything 
more  than  to  hold  themselves  ready,  willing  and 
able  to  perfomi,  and  proceed  in  due  time,  and  in 
a  proper  manner,  to  judicial  enforcement  of 
theii'  rights.  Speaking  to  this  subject  the  Su- 
preme Court  of  Oregon,  said: 

*'It  may  be  said  to  be  well  settled  that 
such  acts  or  declarations  as  amount  to  a 
recission  or  repudiation  of  the  contract, 
and  an  absolute  and  positive  denial  of 
any  and  all  duties  under  it,  may  render 
strict  performance  before  suit  unneces- 
sary, upon  the  ground  that  it  would  be 
a  useless  and  a  vain  thing  to  tender  the 
stipulated  performance,  knowing  that  it 
would  not  be  accepted.  The  denial  of  the 
right  to  make  the  tender,  or  the  positive 
and  unqualified  assertion  by  the  party 
who  may  insist  upon  punctuality  or  exact 
performance  that  thenceforth  he  is  not 
bound— and  this  state  of  affairs  may  be 
inferred  from  unequivocal  acts  as  well  as 
direct  assertion—is,  in  effect,  a  waiver  of 
strict  performance,  and  a  notice  that  the 
other  party  may  as  well  proceed  in  due 
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time  to  the  enforcement  of  the  obligation, 
as  otherwise  no  performance  could  be 
obtained  at  his  hands:  Brock  v.  Hidy,, 
13  Ohio  St.  306;  White  v.  Dobson,  17 
Gratt.  262;  Maughlin  v.  Perry,  35  Md. 
352;  Deichmann  v.  Deichmann,  49  Mo. 
107;  Lowe  v.  Ho^vard,  139  JNIass.  133  (29 
N.  E.  538);  Gray  v.  Daugherty,  25  Cal. 
266;  Baumann  v.  Pincknev,  118  N.  Y. 
604,  (23  N.  E.  916);  Brown  v.  Eaton,  21 
Minn.  409;  Mattocks  v.  Young,  66  Me. 
459;  Dulin  v.  Prince,  124  111.  76  (16  N. 
E.  242) ;  Mansfield  v.  Hodi?don,  147  Mass. 
304  (17  N.  E.  544). 

Clarno  v.  Grayson,  30  Or.  126, 127. 

The  following  cases  are  likewise  to  the  same 
point : 

Hills  as  Receiver  v.  National  Albany  Ex- 
change Bank,  105  U.  8. ;  26  Law 

Ed.  1052. 

Dublin  V.  Prince,  16  N.  E.  243. 
Baumann  v.  Pinckney,  23  N.  E.  909. 
Mansfield  v.  Ilodgdon,  17  N.  E.  548. 
Holt  V.  Trust  Co.,  21  L.  R.  A.  (N.  S.)  691, 

72  Atl.  301  (N.  J.) 
Weinberg  v.   Naher,   51   Wash.   591,   99 

Par'.  736,  22  L.  R.  A.  (N.  S.)  956. 
Gray  v.  Smith,  83  Fed.  825. 
State  of  Louisana  v.  Police  Jurv,  etc.,  14 

L.  R.  A.  (N.  S.)  794;  45  Southern  47. 
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Wright  V.  Astoria  Companv,  45  Ore.  228- 
229. 

Boyd  V.  American  SaviDs^s  &  Trust  Co., 
82  Fed.  904. 

In  roneliision  it  may  be  fairly  insisted  that 
the  right  of  appellee  to  the  decree  entered  in 
this   ease   was   established  beyond  all  contro- 
versy.   The  amount  paid  appellant  by  appellee 
in  the  settlement  of  the  law  action,  considering 
all  the  circumstances,  was  generous.     In  that 
case  she  was  represented  by  two  able  and  re- 
spected members  of  the  Portland  Bar  whose 
zeal  and  fidelity  in  behalf  of  their  client  cannot 
be  doubted.    The  negotiations  which  resulted  in 
the  settlement  covered  a  period  of  months,  dur- 
ing  Avhich   time   these   attorneys   representing 
Miss  Cronen  insisted  with  vigor  and  pertinacity 
that  their  client  should  receive  in  settlement  a 
much  larger  sum  than  the  defendant  in  that 
ease  was  willing  to  give.    Their  labors  in  this 
regard  resulted  in  securing  for  their  client  a 
sum  which  even  they  must  admit  was  quite  ade- 
quate.   All  of  the  details  of  the  settlement  were 
agreed  upon  after  much  discussion  and  consum- 
mated in  their  office,  and  in  the  presence  of 
their  client  who,  according  to  her  own  testi- 
mony and  the  testimony  of  these  attorneys,  ex- 
amined with  almost  suspicious  care  everything 
that  was  done.    The  evidence  of  these  attorneys 
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in  support  of  the  settlement  is  clear  and  em- 
phatic to  the  point  that  what  was  done  was 
done  understandingly  by  all  of  the  parties. 

Under  these  circumstances,  we  respectfully 
submit  that  the  decree  appealed  from  should  be 
affiimed. 

ALFRED  E.  CLARK  and 
MALCOLM  H.  CLARK, 

Attorneys  for  Appellee. 
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